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LAW AS WISDOM * 


Listen to me, you that are my sons, that follow, to your 
happiness, in the paths I show you; listen to the teaching that 
will make you wise, instead of turning away from it. Blessed 
are they who listen to me, keep vigil, day by day, at my thresh- 
old, watching till I open my doors. The man who wins me 
wins life, drinks deep of the Lord’s favor; who fails, fails at 
his own bitter cost; to be my enemy is to be in love with death. 


Proverbs viii, 32-36 


T is Wisdom, personified as the first and fairest of God’s 

gifts, that speaks to us from the pages of Sacred Scripture. 

It is wisdom, in more sober accents, that speaks to us 
through the law. Wisdom is the essence of right reason, the 
purest, most refined distillation of the rational mind. Because 
God is infinite intellect, His wisdom is divine. Because man, 
created a little lower than the angels, has been given the power 
to know the truth, his wisdom is the noblest attribute of his 
mind. 

Meditating upon that passage in the Book of Deuteronomy 
(iv, 6) which declares, “ This is your wisdom and understand- 
ing in the sight of nations,” St. Thomas Aquinas developed 
this theme. “ He is said to be wise in any order,” he wrote, 
“who considers the highest principle in that order.’ And 
with eagle flight his superb intellect soared to the apex of 
human wisdom: “He who considers absolutely the highest 
cause of the whole universe, namely God, is most of all called 
wise” (Summa, I, Art. 7, pt. 4). 


* Sermon delivered by the Most Reverend Robert J. Dwyer, D.D., 12) nO, 
Bishop of Reno, at the Red Mass celebrated on August 26, 1956 in the 
Cathedral of the Sacred Heart in Dallas, Texas, on the occasion of the 
national convention of the American Bar Association. 
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WIspD0M APPLIED 


Law is wisdom applied to the business of life. It is not 
merely a random set of rules governing human conduct, it is a 
code of right rules, founded on reason, whether divine or 
human, designed for the protection and perfection of human- 
ity. If God is the lawgiver, His infinite wisdom is displayed, 
His will that mankind should fulfill the tremendous potential 
of creation. If man is the lawgiver, it is the best of his ex- 
perience, the considered quintessence of his thought, which is 
brought to bear on the problem of human conduct. Law is 
reason at work. 


Houiness or Law 


Throughout the greater part of man’s earthly career these 
principles have been taken for granted. Certainly, the tradi- 
tion of the West, stemming from Israel’s intimate conscious- 
ness of the holiness of the law, from Hellenic confidence in 
man’s power to attain to the truth, and from Rome’s imperial 
codification of the law, has been to regard law as basically 
founded upon reason. As Christianity conquered the nations 
the concept of divine law, rooted in the eternal wisdom of God, 
unchanged and unchangeable, came to occupy the forefront 
of man’s thinking. Human law, whether canon or civil, 
obviously could not of its nature share this eternal wisdom, 
but it could reach toward it, it could strive to imitate it. 
God has endowed man with an intellect formed to re- 
ceive and acknowledge the truth; He had set in man’s 
very nature certain principles of conduct readily recognized 
and universally valid; His evident expectation was that man 
should codify for himself the laws which would safeguard con- 
duct and vindicate his own rational nature. 


HuMAN FREEDOM 


Writing to his Roman converts, St. Paul plumbed the depths 
of the Christian philosophy of the law. True enough, he had 
in mind principally the apparent contradictions between the 
old law of Moses and the new law of Christ, but what he said 
applies to the whole broad question of law and human free- 
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dom. Law, he told them, was set because of transgressions. 
If Adam had not sinned, nor his posterity, clearly there would 
be no need for law, since man, confirmed in grace, would re- 
quire no reminder, gentle or stern, of his duty to God and to 
his fellows. But we are dealing not with ideal man but with 
the actuality of fallen man, man reduced to the necessity of 
law for his very survival. Yet the Apostle, far from regarding 
law simply as a punishment, indicates it as the road to free- 
dom. Specifically, for him, it is the law of Christ which can 
bring us to the glorious liberty of the sons of God. He might 
have added that beyond the revealed, divine law, human law 
itself might reflect the mind of God and share in some sort in 
the total plan of man’s redemption. For freedom itself de- 
mands order and authority for its realization. St. Thomas 
remarks that even were man perfect there would still be need 
of graduated authority, just as in heaven, where freedom is 
divinely established forever, there is found the marvelous hier- 
archy of order of which we, here below, have caught occasional 
glimpses. 


THe REBELS 


Throughout human history, nevertheless, there has been a 
discernible thread of rebellion against law, as there has been a 
constant tendency to deny wisdom, human or divine, in the 
governance of this world. Job for a moment questioned God, 
though his epic comes to its solution in his chastened recogni- 
tion of the divine wisdom. The Greek Sceptics denied valid- 
ity to their own thought, and hence called in question the 
foundations of all order and all law. That mighty poet 
Lucretius, forerunner of Nietzsche and Karl Marx, conceived 
a purely materialistic world of endless flux, devoid of meaning, 
empty of rational law. 

But these were the exceptions, however brilliant, however 
stimulating. The main current of our thought has kept to 
the channels of reason and responsibility. Man was difficult 
to manage, destructive, rebellious, forever fretting at restraint. 
God’s law was there before him, revealed in explicit terms or 
inscribed on the tablets of his heart, yet he would forsake it, 
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running after false idols or playing fast and loose with its 
clearest prescriptions for his own welfare. And human law, 
the best that could be devised under the circumstances, was 
laid down for the betterment of his condition, yet he would 
flaunt it even in the face of its penalties. But at the worst, 
it never occurred to the lawmakers that the case was hopeless. 
Far less did it seem to them that the bases of law itself were 
vitiated. They were humbly aware that they were human in- 
struments working with human material, that progress was, 
necessarily, a toilsome and discouraging business. They were 
profoundly convinced that the goal was fixed and the norms 
established. 

This is not to suggest that human lawmakers and human 
lawyers were not themselves, often enough, at fault. To the 
extent that they allowed the law to be subverted to the uses of 
tyranny or of special interests it was bound to lose the respect 
of men; to the degree that it was made an instrument of in- 
justice it became disreputable; still worse, when human law 
was permitted to deviate from the divine law, under the urg- 
ings of a misguided humanitarianism, it suffered the loss of its 
dignity and meaning. It is a mighty tribute, however, to the 
persistence of human self-respect, upheld by the sanity of 
Christian faith, that the concept of law as wisdom held firm 
even to our own times. 


REJECTION OF REASON 


But today we are confronted by a wholesale abandonment 
of that concept. We have reached a point in history where 
men are no longer sure that law is wisdom because they are 
no longer sure that such a thing as wisdom exists. They would 
prefer to say that law is nothing more than sanctified social 
custom, and that it has no more validity than that which 
society, from time to time, chooses to confer upon it. They 
deny that law has anything to do with reason, or reason any- 
thing to do with law. Echoing Pilate’s question, “ What is 
truth? ” they ask, “ What is reason? ” 
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SUBJECTIVISM 


Needless to say, this revolt from reason as the basis of law 
did not spring full-armed from the head of Jove. We trace 
its origins to the tragic disruption of Christian unity which 
still goes by the strange name of Reformation. It popularized 
and sanctioned the view that every man was his own law, as 
every man was his own theologian. So long as this operated 
within an accepted Christian framework no irreparable harm 
was suffered. But as Christian thinking was replaced by 
materialism, by evolutionism, by secularism, then law itself 
was gravely compromised. It could appeal to no absolutes of 
justice and right, because the absolutes were regarded as over- 
thrown; it could assert no wisdom based on objective reason, 
because all reason was subjective, and wisdom was no more 
than superior cleverness. Law was simply what the law- 
makers chose to make it. If he was a tyrant, it spelled out 
the terms of his tyranny; if he was a democrat, it would 
merely register the current majority opinion. 


OLIvER WENDELL HOLMES 


Here in America, this attack on law as wisdom was the life- 
work of one of the greatest names in our legal history, Oliver 
Wendell Holmes. Brilliant humanist though he was, revered 
for his devotion and admired for his technical mastery, he 
nevertheless set himself to the undermining of the foundations 
of the law. For him it was purely relative, purely conven- 
tional. What was law today might be the butt of ridicule to- 
morrow. He acknowledged no standards save those of current 
utility and contemporary success. He is worth mentioning 
because his influence has affected, even dominated, the subse- 
quent course of legal devolopment in our country. Without 
passing judgment on him as a man, it behooves us to recog- 
nize him as a portent. 

The question we must ask is whether the revolt against 
law as wisdom, against law as reason, is in any sense justified. 
It is a terrible thing for man to deny his God; it is well-nigh 
as terrible to deny his own mind. Yet there is the whole crux 
of the matter, whether it regards the law or any other human 
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concern. And there, if I may lay the problem before you, is 
the challenge to the Catholic lawyer of today. 


APOSTOLATE OF TRUE LAW 


You assume, on the basis of all that you have been taught, 
and of all that you have tested in your own experience, that 
the law of God is immutable and that the laws of men are 
intended to be rational. But your casual assumption that 
these things are so is not enough. You live in a world and 
you work in a society where these things, more and more 
openly, are called into question and even bluntly denied. 
There is little to give assurance in the teaching of the philos- 
ophy of law as expounded in many of our schools; not much 
to hope for from those whose attitude toward the profession 
is chiefly distinguished by the hope of speedy financial reward. 
What is needed is a genuine apostolate for the Christian con- 
cept of law as reason and as wisdom. 

May I urge you, over and above the conscientious fulfill- 
ment of your professional duties, to undertake a serious, 
thoroughgoing restudy of the foundations of the law—divine, 
natural, and human—as the necessary preparation for such 
an apostolate. Believe me, if you do not undertake it, it will 
be thrust upon you; there is no escaping it. May I suggest 
that this is as grave an obligation as is imposed upon you, 
whether as Christians or as Americans dedicated to the vindi- 
cation of true liberty, which rests upon those seven pillars 
which wisdom has hewed out for her house. It is a charge at 
once patriotic and religious, your reasonable service to your 
country and your God. 

In this wise, too, there is offered to you a unique opportun- 
ity of imitating the spirit of that great lawyer who has been 
declared the patron of all those who love the law for its 
wisdom, St. Thomas More. Clearly he saw that all true law, 
ultimately, is from God, whether by creation or by revelation, 
and that civil law is wisdom only insofar as it is compatible 
with the mind of God. Seeing this, he was willing to give his 
life for it, leaving as his undying testament that phrase which 
is the charter of Christian liberty, that in all things he was 
“the king’s good servant, but God’s first.” 


RELATION OF PRIESTHOOD TO 
EPISCOPATE 


T is a well-known fact that priests on the missions receive 

powers to perform sacred functions which by common law 

are reserved to bishops. We need only mention the 
liberal powers granted to missionaries to administer confirma- 
tion (fac. 3), to consecrate altar stones and chalices (fac. 32), 
to dispense from matrimonial impediments (fac. 22), to ab- 
solve from censures (fac. 29), allowing prefects apostolic to 
administer minor orders (fac. 19, can. 957, § 2), etc., ete. We 
have come to take these extraordinary powers for granted and 
hardly ever take the trouble to probe into the underlying 
historico-dogmatic background of these jurisdictional exten- 
sions of “ episcopal powers ” to simple priests. Half a century 
ago it was not yet possible to treat of this problem satisfac- 
torily on a solid theological basis, because canon law was not 
yet as explicit as it is to-day and because theology did not 
possess or had lost sight of important facts which can guide 
the modern theologian. The practice of the Church and 
certain recent pontifical decisions reject implicitly the too 
speculative and ‘a priori’ treatment of this subject by some 
theologians. 


Tue Facts 


Theologians and canonists no longer admit that tonsure is 
a sacrament. Moreover a comparison of oriental liturgies 
with the usage in the Latin Church shows that there is a dis- 
crepancy in the number of minor orders which either party 
admits, the oriental rites admitting one or two whilst the 
Latin Church admits four or five. Theologians nowadays 
consider them to be rather sacramentals than sacraments.* 


1Cf. Noldin, 1940, De Sacramentis, n. 453; Cappello, Tractatus de Ordine, 
1947, pp. 66 ss. 


345 


346 THE JURIST . 


Similarly, subdiaconate, which was always considered a minor 
order in the Oriental Church, is now no longer recognized by 
the common opinion of theologians and Catholic tradition 
as a sacrament, as it was formerly.? This leaves, therefore, 
for further discussion and investigation the sacramental- 
ity of the three major orders: episcopate, priesthood and 
diaconate. The majority of traditional theological opinion 
considers them to be sacraments, but a great number of 
theologians have adhered and still adhere to the doctrine 
of Peter Lombard (Magister sententiarum),* St. Thomas 
Aquinas,* St. Albertus Magnus,° St. Bonaventure,® Scotus * 
and many others, that the episcopate is not a sacrament, 
but a dignity, an office conferred by a liturgical cere- 
mony, that is to say, by a sacramental. The Council of 
Trent ® did not wish to define the question whether the epis- 
copate is a sacrament, nor whether the superiority of bishops 
over priests is of divine law, nor whether they are superior 
to priests in their “ potestas ordinis”’ or only in their “ potestas 
wrisdictionis’’, and hence of set purpose the canon was worded 
in the following manner: “If anyone shall say that in the 
Catholic Church there is not a hierachy instituted by divine 
ordinance (“ divina ordinatione institutam ’”’—and not “ divina 
mstitutione’’) comprising bishops, priests and ministers, let 
him be anathema”. The Code of Canon Law is equally care- 
ful, echoing as it were the words of the Council of Trent, in 
its can. 108, § 3: “By divine institution, the sacred hierarchy 
of orders consists of bishops, priests and ministers”. In 
neither of these two declarations is the episcopate said to be a 
sacrament, distinct from that of the priesthood with its own 


2 Cf. Cappello, o.c., p. 508. 

34 Sent., a. 24. 

44 dist. 24, q. 2, a. 3, 29c, 2; Suppl. q. 40, a. 5. 
54 Sent. dist. 24. 

OA de 24, Da ay Be oe Oe 

74, d. 24, 

8 Sess. XXIII, can. 6. 
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character etc., but the superiority of bishops over priests with 
regard to hierarchical actions is acknowledged, which supe- 
riority in the hierarchical order must be accepted as a point of 
faith.? It is however wrong (“latius hos”) to argue from 
these condemnations as if they implied a proof that the epis- 
copate is a sacrament different from that of the priesthood, as 
is done by some overzealous theologians. Nothing of the 
sort is contained in these propositions, e.g. Denz. 498: ‘“‘ Quod 
omnes sacerdotes, sive sit Papa, sive archiepiscopus, sive 
sacerdos simplex, sunt ex institutione Christi auctoritatis et 
wrisdictionis aequales”. St. Thomas is very clear on this 
point and it is worth quoting him. ‘“ Order may be under- 
stood in two ways. In one way as a sacrament, and thus every 
Order is directed to the sacrament of the Eucharist. Where- 
fore since the bishop has not a higher power than the priest, 
in this respect the episcopate is not an Order. In another 
way Order may be considered as an office in relation to cer- 
tain sacred actions: and thus since in hierarchical actions a 
bishop has in relation to the mystical body a higher power 
than the priest, the episcopate is an Order”.™* “Although 
at his promotion a bishop receives a spiritual power in respect 
of certain sacraments, this power nevertheless has not the 
nature of a character. For this reason the episcopate is not 
an Order, in the sense in which an Order is a sacrament ”.” 
By their promotion to the episcopate bishops are made the 
successors of the Apostles by receiving the “missio apos- 
tolica”, which Christ entrusted to them and their successors. 
By virtue of this apostolic mission they receive the “ notestas 
regiminis et magisterti”, to govern and teach His flock in His 
name. But this pastoral and jurisdictional power over the 
mystical body of Christ, presupposes another power, by virtue 
of which they receive power over the real Body of Christ. 


9 Denz. 498, 675, 967. 

10 F.g. Biblioteca autores Cristianos, Madrid, 1953, p. 681. 
11 Suppl. q. 40, a. 5. 

12 Suppl. q. 40, a. 5, ad 2um. 
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This is the “ potestas ordinis” which is the very foundation 
of the pastoral and jurisdictional powers. By his ordination 
to the priesthood a man acquires the ability (potentia) to dis- 
pense graces through the sacraments, which capability is im- 
printed in a priest’s soul by the sacramental character of the 
priesthood. Once this “alter Christus”-ness has been im- 
printed upon his soul and has changed him for ever from 
layman into a priest, he is endowed with the capability of act- 
ing as an “alter Christus’, i.e. of using his “potestas ordinis”’. 
As a simple priest he receives by ordination directly and un- 
fettered the power over the sacramental Christ, whilst other 
powers are also received but cannot be used until they have 
been untied and liberated for use by a competent authority. 
When he is called by his ecclesiastical superior to share in the 
““missio apostolica’’, pastoral and jurisdictional powers are 
granted to him over the mystical body of Christ, without an- 
other ordination being necessary for the loosening of his fet- 
tered sacerdotal powers. As soon therefore as a priest has 
received permission (delegation, jurisdiction, or whatever 
name we wish to give this “ untying”’) he can exercise the cor- 
responding priestly functions, e.g. administer all the sacra- 
ments or only a few, perform priestly blessings or also epis- 
copal consecrations such as the blessing of altar stones and 
chalices. But as long as he is a simple priest, he is restricted 
in the use of his priestly powers by the will of the bishop 
whose cooperator he is. Hence the power of bishops is supe- 
rior to that of priests not intensively, relative to this sacra- 
mental Christ, but extensively, relative to the mystical Christ. 
This superiority is insolubly connected with the episcopate, 
like the character of ordination, because it is conferred by a 
consecration (ad instar potestatis ordinis).* From this it 
follows that the power of the ordinary priest is lower in rank 
than that of the bishop, not in the sense that the priestly 
functions are of another category, but in the sense that the 
power of the priest is dependent upon the bishop as well in 


13 Cf. Theologische Bijdragen, 1958, p. 279; Suppl. q. 38, a. 2, ad 2um. 
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the use of it as in its extent: i.e. as well in the pastoral as in 
the juridical field. For priests are not the successors of the 
Apostles, as bishops are, but they are merely “ cooperatores ie 
helpers of the bishops. The capability to perform sacred 
functions, which the priest receives at his ordination (potestas 
ordinis), is ontologically the same in the priest as in the 
bishop, but with the priest the actual exercise of that power 
is more or less fettered, whilst in the bishop it is unfettered. 
In the priest the essential sacerdotal powers are restricted 
with regard to the administration of confirmation and Holy 
Orders, whilst the bishop has unrestricted power, i.e. he is the 
ordinary minister of all the sacraments inclusive of confir- 
mation and Holy Orders. 

Although, therefore, in ordinary circumstances the powers 
of a priest are restricted, still circumstances and needs will 
arise which demand a different extent and use of sacerdotal 
powers. So it has come about that besides the general laws, 
also particular laws have come into being, granting powers to 
simple priests which ordinarily are reserved to bishops. 

From time immemorial confirmation has been administered 
in the Oriental Church by simple priests, immediately after 
baptism. In the Latin Church the ordinary minister of con- 
firmation is the bishop (can. 782, §1) and the Council of 
Trent threatened with an anathema anyone who dared to 
deny this.‘* But also in the Latin Church a simple priest 
can be empowered to administer confirmation, i.e. the extra- 
ordinary minister of confirmation can be any priest to whom 
this faculty has been granted by common law or by a special 
indult of the Holy See (can. 782, §2) such as Cardinals, 
abbots, vicars and prefects apostolic (can. 782, §3). By 
virtue of the Apostolic Faculty n.3 vicars and prefects can 
delegate this power to their priests, and Pope Pius XII 
granted the power to administer confirmation to persons in 
danger of death by a general indult (Sept. 14, 1946) to all 
parish priests and priests in charge, still further extended by 


14 Denz. 873. 
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a special rescript of Jan. 28, 1948 to all missionaries (through 
their Ordinaries). These concessions and delegations have 
never been considered as sacramental acts, i.e. a papal indult 
does not have the effect of a sacrament. On the other hand 
all these special canons and indults make it clear that a priest 
cannot validly administer confirmation solely by virtue of his 
sacerdotal character. Yet the power of confirming is funda- 
mentally a power of Orders, which power cannot be bestowed 
merely by a papal indult or by a delegation. A deacon could 
never be delegated to administer confirmation. But how are we 
to explain theologically this problem? If we accept with some 
theologians * that the bishop can confirm by virtue of some 
undefined extrinsic dignity, it is hard to see how that sacra- 
mental special quality inherent in the episcopal character can 
be simply substituted by a grant of jurisdiction. Primarily 
and fundamentally—as in the case of Penance—the confer- 
ring of confirmation is the exercise of the power of Orders— 
a power contained in the sacerdotal character. The actual 
valid exercise of this power, however, is restricted in the case 
of the priest. When the Holy See empowers a priest to con- 
firm, it removes, within prescribed limits, that restriction, 
regulating the valid exercise of that power which he had re- 
ceived at his ordination. The limited removal of the 
restriction can most satisfactorily be understood as a grant 
of jurisdiction. Moreover the fact that the faculties to con- 
firm of 1946 and 1948 were issued by the Congregations of 
the Sacraments and of the Propagation of the Faith respeec- 
tively, and not by a solemn act of the papal magisterium, goes 
to show that it concerns merely a matter of a disciplinary 
order, which regulates the valid exercise of a priestly power 
which is present already, but the use of which was fettered.1® 


ORDINATION BY A PRIEST 


The papal concessions which have aroused the greatest 
surprise are the indults granted to some prelates and mission 


15 Cf. v. Noort, De Sacr. I, n. 263. 
16 Cf. Lennerz, De Sacr. Confirmationis, 1949, n. 209. 
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Ordinaries (simple priests) to administer the sacrament of 
ordination. As mentioned above, the sacrament of Order 
is ontologically and fundamentally identical in a simple 
priest and in a bishop. If a priest cannot exercise a certain 
sacerdotal power, this is not because he lacks the capability 
(potentia) of doing so, but because in this respect his capabil- 
ity is still tied. The Council of Florence?” and the Code 
(can. 951) say that the bishop is the ordinary minister of 
Holy Orders. There is, therefore, also an extraordinary min- 
ister and it is noteworthy that the Council of Trent uses in 
this connection the same wording as for the administration 
of confirmation.'* By the indults of 19461° and 1947 2° the 
Pope has authorized simple priests to administer confirmation, 
which authorization does not constitute a sacrament, nor does 
it have the effect of a sacrament as if the priesthood was 
changed thereby. Authorisations are known to have been 
granted to simple priests also with regard to the administra- 
tion of Holy Orders. 

Pope Innocent VIII, on April 9, 1489, gave by the Bull 
“ Exposcit ” to the Abbot of Citeaux (for the whole Cistercian 
Order) and to the Abbots of La Ferté, Pontigny, Clairvaux 
and Mérimont (for their respective abbeys) and to the suc- 
cessors of all these, the power of themselves conferring the 
subdiaconate and diaconate to their monks: “...ac ne 
monachi dicti ordinis pro suscipiendis subdiaconatus et dia- 
conatus ordinibus extra claustrum hincinde discurrere cogan- 
tur, tibi et successoribus tuis ut. quibuscumque dicti ordinis 
monachis, aliis vero quattuor abbatibus praefatis, ac eorum 
successoribus, ut suorum monasteriorum predictorum reli- 
giosis, quos ad id idoneos repperitis, subdiaconatus et dia- 
conatus ordines huiusmodi alias rite conferre”’.2? Note well 


17 Denz. 701. 

18 Conc. Trid. Sess. XXIII, can. 7. 
19 AAS, 1946, pp. 349-351. 

20 AAS, 1948, pp. 5-7. 

21Cf. Theol. Bijdragen, 1952, p. 265. 
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that the very same expression of the ‘ stylus curiae’, sc. ordi- 
nes conferre, is used in can. 951 to indicate “to administer 
ordination ”. On account of the unheard of privilege con- 
ferred by this Bull, many authors, o.a. Perrone, Wernz, 
Mazzella, Hervé, Lercher, Tanquerey, doubted the authentic- 
ity of the Bull, from reasons of prudence and because the 
original could not be found, although an old writer, Morinus, 
testified 22 that Abbot Claudius Vaussin of Citeaux ordained 
in 1662 some of his monks as deacons and subdeacons in the 
city of Rome itself “sciente et consciente Alexandro VII”. 
Card. Gasparri accepted the authenticity of the Bull, having 
found and examined the original in the Vatican Archives, but 
he maintained that it does not contain any mention of ordi- 
nation to the diaconate: “sed mentionem de diaconatu in 
eadem deesse”’.*? For a long time this contention could not 
be checked because the Bull could not be found in the Vatican 
Archives. But in 1954 Mer. A. Mercati found it ** again and 
now it appears that the contention of Gasparri is not correct 
and that the Bull does mention ordination to the diaconate. 
Although a change of attitude is noticeable among theologians, 
acknowledging the fact that the Pope has conferred and there- 
fore can by a mere delegation confer the power on priests to 
ordain deacons,”° it needed more than one historical example 
of a similar nature to convince them. Another similar Bull 
was discovered in 1911 by Egberton Beck, and published by 
him in the English Historical Review, 1911, p. 125. 

This Bull “Sacrae Religionis” discovered in the Vatican 
Archives,” was issued by Pope Boniface IX on Feb. 1, 1400, 
by which he authorized the Augustinian Abbot of St. Osyth, 

22Tn his book “Commentarius de sacris Ecclesiae ordinationibus,” Ant- 
verpiae, 1695, p. 48. 

23 De Sacra Ordinatione, Parisiis, 1893, t. II, n. 798. 

24 Arm. 54, tom. 8, fol. 295; cf. Gregorianum 1954, p. 87, nota 107. 


25 Cf. de la Taille, Mysteritum Fidei, p. 412, n. 2; Journet, The Church of 
the Word Incarnate, I, p. 105. 


26 Reg. Lat. 81, fol. 264. 
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in Essex, and his successors, to raise his subjects not only 
to the subdiaconate and the diaconate but even to the priest- 
hood. “Hine est quod nos ipsorum abbatis et conventus in 
hac parte supplicationibus inclinati ut idem abbas et succes- 
sores sui in perpetuum abbates eiusdem monasterii pro 
tune existentes omnibus et singulis canonicis praesentibus et 
futuris professis eitusdem monasterii omnes minores, necnon 
subdiaconatus, diaconatus et presbyteratus ordines statutis a 
temporibus conferre libere et licite valeant et quod canonici 
sic per dictos abbates promoti in sic susceptis ordinibus libere 
et licite minstrare possint”2" It is true that on Febr. 6, 
1403, the Pope revoked this Bull, but this was simply to fall 
in with the wishes of the Bishop of London, who maintained 
that there had been an infringement of his right of patronage 
over the abbey, and not because the Pope or the bishop 
doubted the validity of the granted privilege. This would 
otherwise certainly have been mentioned in the Bull of revo- 
cation. Neither were the ordinations administered by the 
Abbot of St. Osyth declared invalid. The contention of some 
authors that this privilege must be considered as a privilege 
of ‘exemption’ is untenable in the light of historical research 
and from the clear, unequivocal terms used in the document, 
“ conferre ordines” which in the ‘ stylus curiae’ means “ to 
administer ordinations ” and not “ allow to be administered ”’. 

Finally in 1943, K. A. Fink discovered in the State Archives 
of Saxony (No. 6043) in Dresden, the Bull “ Gerentes ad vos” 
of Pope Martin V, by which he granted on Nov. 16, 1427, to 
the Cistercian Abbot of Altzelle in the diocese of Meissen in 
Saxony, over a period of five years, the power of conferring 
on all-his monks, without the previous authorization of the 
local bishop, all orders including Major Orders. “ Gerentes 
ad vos et monasterium vestrum paterne dilectionis affectum 
ad commoda vestra libenter intendimus ac petitionibus vestris 
illis praesertim quibus dispendiis vestris occurritur, facilem 
impertimur assensum. Hinc est quod nos volentes vos et 


27 Cf. Theol. Bijdragen, 1952, p. 268. 
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monasterium ipsum prerogativa gratia prosequi et honoris 
tibi fili abbas, quotiens hoc hinc ad quinquennium opportunum 
fuerit, singulas ecclesias ad tuam et tuorum conventus colla- 
tionem, provisionem, presentationem seu quamvis aliam dis- 
positionem communiter et divisim pertinentes ac membra dicti 
monasterit in dioecest Misnensi consistentia eorumque cimi- 
teria sanguine vel semine polluta reconciliandi necnon singulis 
monachis ejusdem monasterii ac personis tibi abbati subjectis 
omnes etiam sacros ordines conferendi diocesani loci licentia 
super hoc minime requisita, constitutionibus et ordinationibus 
apostolicis ceterisque contrariis nequaquam obstantibus, 
auctoritate apostolica tenore praesentium licentiam concedi- 
mus et etiam facultatem. Nulli ergo etc... . Roma apud 
sanctos apostolos XVI kal. decembris pontificatus nostri 
anno decimo”’.*8 The original of this Bull has been found in 
the Vatican Archives.”? 

Several authors quote other examples of similar concessions, 
but the original documents concerned with these concessions 
have not yet been found: e.g. Jo. Laurentius Berti *° speaking 
about the privilege granted to the Abbots of Citeaux, adds: 
“consimile privilegium concessum Franciscanis in India nar- 
rant Henriquez, Herinx, Tannerus”’. Vasquez *! when speak- 
ing about the Bull “ Hxposcit”’ adds: “ alii recentiores auctores 
testantur se vidisse similem bullam concessam Abbatibus 
Benedictinis; nec desunt theologi, qui dicunt se accepisse a 
viris fide dignis hoc idem privilegium prelatis Franciscanis 
in India concessum fuisse”. Theologians now bow before 
these facts ** and their opinion is well expressed by Lennerz: ** 


28 Cf. Theol. Bijdragen, 1952, p. 270. 

29 Reg. Lat. 271, fol. 208. 

30 De Theologicis disciplinis, Roma, 1765, t. IV, p. 285. 

31In Comment. ac Disp. in 8. Thom., Antverpiae, 1614, disp. 243, C. 4, n. 39. 


82 Cf. Leeming, Principles of Sacramental Theology, pp. 241, 524; N.R.T. 
1954, pp. 356-373; 469-480; Ned. Kath. Stemmen, 1953, pp. 99-108; Journet, 
The Church of the Word Incarnate, I, pp. 118-115. 


33 De Sacramento Ordinis, n. 241. 


RELATION OF PRIESTHOOD TO BEPISCOPATE 355 


“Thus three Popes have authorized a simple priest to confer 
either the diaconate, or the diaconate and the priesthood. 
Hence it would seem that we must conclude that a priest, 
given a delegation from the Sovereign Pontiff, can be the 
minister of these Orders. It could not be maintained that 
these three Popes have erred in a matter as serious as that 
of the minister of the sacrament of Order. ... To sum up: 
Sovereign Pontiffs have conceded this privilege to simple 
priests. Hence they can concede it. And thus a simple 
priest can, given a delegation from the Sovereign Pontiff, be 
the minister of the Orders of the diaconate and the priest- 
hood”. In these cases the papal indult has the same effect 
as those which authorize confirmation by a simple priest: they 
untie a power which the Church does not allow simple priests 
to make use of. The validity of the use of this power de- 
pends, therefore, upon the will of the Church. What the 
Church binds, She can also loosen. She does this in favour 
of priests by papal indults or by delegated power, i.e. by a 
grant of jurisdiction. This very same effect is obtained by 
episcopal consecration by which the sacerdotal powers are 
untied, which were received at the ordination to the priest- 
hood, but which by the will of the Church had been kept 
fettered. By his consecration a bishop is assumed into the 
ranks of the hierarchy and given his “ missio apostolica”’. 
By virtue of this apostolic mission he shares in the “ postestas 
regiminis et magisterii”. These apostolic powers are moral, 
non-sacramental powers, distinct from the sacerdotal, sacra- 
mental powers. They were given to St. Peter, the Apostles 
and their successors, and it is by virtue of these powers that 
they teach, preach, govern and sanctify. All these actions are 
performed by virtue of the apostolic powers and with the as- 
sistance of the Holy Ghost, Who animates and inspires the 
Church, Whose communication to bishops is clearly indicated 
at the ceremony of consecration of bishops: “Accipe Spiritum 
Sanctum....” 
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This apostolic mission demands a directing power, which 
in a visible manner takes the place of Christ. This authority 
has been entrusted to St. Peter in its fulness: fulness of 
apostolic power, primacy of jurisdiction and solemn, infallible 
magisterium. Through Peter these powers were transmitted 
to the Apostles and in our own days are still transmitted by 
the Sovereign Pontiff to the residential bishops and all eccles- 
isatical superiors who have the power to govern and teach 
in the Church. 

All this led St. Thomas to conclude ** that episcopal conse- 
cration is not a rite administering a sacrament by which a 
special character is imprinted, but a ‘“‘sacramental”’, a juris- 
dictional act enshrined in a liturgical function by which a 
simple priest is promoted to the highest pastoral office in the 
Church and given the official “ missio apostolica et canonica”. 

Following this explanation it is not difficult to understand 
how by a simple delegation from the Pope certain powers are 
released which normally are released by the “ mzssio apostolica 
et canonica”’ at a bishop’s consecration ceremony, and how 
this delegation of powers by a papal indult can have the same 
result as that ceremony which is not a sacrament. 

We must be careful, however, not to generalize. For we 
know from history that episcopal consecration does not always 
have merely the effect of completing, or rather of freeing, the 
fettered sacerdotal powers. History establishes with a suffi- 
cient degree of certainty that several Popes and bishops of 
the early Church were deacons and not yet priests at the 
moment of their election, e.g. Pope Liberius was a deacon 
when he was made pope, and so was Gregorius Magnus; 
Antonius (mentioned by St. Augustine) was lector when he 
was made bishop. Episcopal ordination was given to them 
without previous ordination to the priesthood, and their ordi- 
nation was considered valid so that by one ordination they 
acquired the priesthood and episcopacy. The rite of the epis- 
copal consecration used on such occasion did not show any 


34 Cf. Suppl. q. 40, a. 5. 
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variation whether a priest or a deacon was consecrated. In 
the latter case the ordinand received therefore the sacerdotal 
together with the episcopal power. The episcopal consecra- 
tion contains, therefore, the truly sacramental ordination of 
the priesthood and at the same time the ceremony of appoint- 
ment to the office of bishop. It is ambivalent, i.e. the very 
same rite which confers merely episcopal power on a validly 
ordained priest can and does at the stame time confer also 
the sacerdotal power, if the subject is not yet a priest.®° 
But under the present day law this problem will hardly ever 
arise, since according to can. 331 of the Code only priests 
should be elevated to the episcopal dignity (except of course 
in the case that the previous priestly ordination of the subject 
elevated to the episcopate had been invalid). This non- 
occurrence does not, however, revoke or annul the inherent 
ambivalent character of episcopal consecration. 

It has become clear now that by virtue of the sacrament of 
Order the priest receives the capability to administer all the 
sacraments, although the Church withholds the necessary au- 
thorization with regard to the administration of some of the 
sacraments. That very same capability of administering all 
the sacraments is possessed by bishops but with less limita- 
tions with regard to the exercise of these powers than for 
priests. Episcopal consecration is, however, more than a 
liberation from the limitations which kept some of the sacer- 
dotal powers, i.e. part of the ‘potestas oridinis’, fettered; 
it is also the consecration to a pastoral task, “ad regendam 
plebem, ad ecclesiam gubernandam”. The bishop partici- 
pates thereby in the ‘missio’ which Christ entrusted to His 
Apostles: to watch and feed His flock—he is set apart thereby 
to share in the government of the Church. This mission to 
the pastoral office, which is inherent in the episcopal conse- 
cration, must however still be complemented by the canonical 
mission which he receives from the Church. Thus by epis- 
copal consecration no new priesthood is added, no greater 


35 Cf. Beyer, Les Instituts Séculiers, p. 158. 
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powers are given in the line of the sacrament of Order; a 
bishop is not placed in a different and higher order of the 
priesthood; but he is placed higher in the hierarchical order 
with regard to the government of Christ’s flock, which neces- 
sarily brings with it greater pastoral and jurisdictional power. 
“Wherefore since the bishop has not a higher power than the 
priest, in this respect the episcopate is not an Order”.** The 
episcopate is not another sacrament which imprints another 
character on the soul, but the bishop is entrusted with a new 
office which presupposes the priesthood and which is conferred 
by a “ sacramentale”’, i.e. the episcopal consecration. “ When 
a man is raised to the episcopate he receives a power which 
he retains for ever. This, however, cannot be called a 
character, because a man is not thereby placed in direct rela- 
tion to God, but to Christ’s mystical body ”.** 

Although many theologians defend the sacramentality of 
the episcopate and maintain it to be “ certa”,*® “certa et 
communis ”’,®® Tanquerey even going so far as calling it “de 
fide’’, still we feel safe in the company of three doctors of the 
Church, St. Thomas, St. Bonaventure, St. Albertus Magnus, 
e.a. in considering it proved that the episcopate is not a sacra- 
ment of Order, but can be and is spoken of as an “Ordo” 
in as far as “it is an office in respect of sacred actions: and 
thus since in hierarchical actions a bishop has in relation to 
the mystical body a higher power than the priest, the episco- 
pate is an Order ”’,*® but “the episcopate is not an Order, in 
the sense in which an Order is a sacrament ”.*4 

JOHN DE Reepsr, M.H.F. 

Miu Hin 

Lonpon, ENGLAND 

36 Suppl. q. 40, a. 5. 

87 Suppl. q. 38, a. 2, ad 2um. 

38 Lennerz, De Sacr. Confirmationis, 1949, n. 182. 

39 Biblioteca de autores Cristianos, 1953, IV, p. 632. 

40 Suppl. q. 40, a. 5. 

41 Suppl. q. 40, a. 5, ad 2um. 
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ITH the ever-growing expansion of transoceanic 
travel, with the ever increasing number of persons 
displaced from their native lands because of the Wars 
and the subsequent machinations by the heads of States, many 
peoples are now found in countries that are alien to them. 
They have found difficulty with the strange customs and the 
unknown language of their immediate surroundings. They 
have felt that their persecution and exile must of necessity 
still continue. They have become fertile ground for false 
teachers who approach them in their own language and show 
them kindness and understanding. 
On August 1, 1952, our gloriously reigning Pontiff issued 
a Constitution dealing with the care to be given immigrants, 
travelers and exiles... The first part of this document recounts 
in long detail the care exercised by the Popes throughout the 
centuries in matters of this kind. The other part gives the 
norms to be observed by all in taking care of these peoples. 
Since it would be impossible and, therefore, would serve no 
appreciative purpose to treat of the entire dispositive part 
of the Apostolic Constitution in the brief time allotted to me, 
I have been advised to restrict my comments to the regu- 
lations which govern priests who leave Europe and the 
Mediterranean shores, giving an historical conspectus and 
showing the gradual development of the legislation in this 
regard and finally, comparing the present legislation with that 
which immediately preceded it.2 These regulations are to be 


* Paper read by the Reverend Edward A. Fus, J.C.D., Defender of the 
Bond, Diocese of Brooklyn, N. Y., at the Eastern Regional Conference of 
The Canon Law Society of America, held in New York City, May 23-24, 1956. 

1 Pius XII, const. “ Ezxsul Familia”, 1 aug. 1952—Acta Apostolicae Sedis 
(Romae, 1909-1929; Civitate Vaticana, 1929- ), XLIV (1952), 649-704. 
(Hereafter cited AAS.) 

28, C. Consist., decr. “Magni semper negotii”, 30 dec. 1918—AAS, XI 
(1919), 39-43. 
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found in the Titulus Alter (Normae pro Spiritualt Emigran- 
tium Cura Gerenda), Caput I, num. 3, of the second part of 
the “ Hxsul Familia.” 

At first glance, the legislation may seem to be somewhat 
severe, imposing serious restrictions on priests. However, 
when one considers the reasons behind these norms, one 
readily sees the necessity for such stringent measures. The 
first and foremost reason for this legislation is to keep from 
being admitted to the Sacred Ministry pseudo-priests and 
priests who are not in good standing. When such men are 
admitted to the Sacred Ministry, it is usually to the conse- 
quent disedification of the faithful, offense against the Divine 
Majesty and resultant danger to Catholic Faith and morality. 
As far back as November 14, 1903, when travel was not as 
frequent and as easy as today, and after previous norms had 
already been issued in such matters, the Sacerd Congregation 
of the Council which was then competent in matters of this 
kind, sent letters to the Ordinaries of Italy and America warn- 
ing them of this danger. The Congregation noted that it 
usually was quite difficult because of the great distances be- 
tween places, to make a prudent judgment about the identity 
of a priest and his good standing and about the authenticity 
of the documents exhibited by him. It declared that experi- 
ence had shown that fraud and deceit occurred. The same is 
still true today. There is an account in the Revista Ecles- 
iatica Brasileira (vol. XVI, fase. 1 (March 1956) pp. 160-161) 
of a man from Belgium who posed as a priest for a period of 
nine months in various parishes and dioceses in Brazil. He 
was never asked to show his rescript from the Sacred Con- 
sistorial Congregation. We have all undoubtedly heard of 
the Communist efforts after the last War to train pseudo- 


8§. C. C., litt. “Clericos peregrinos”, 14 nov. 1903—Collectanea Sacrae 
Congregationis de Propaganda Fide (2 vols., Romae: Typographia S. C. de 
Prop. Fide, 1907), n. 2180 (hereafter cited Collectanea S. C. de Prop. Fide); 
Codicis Iuris Canonict Fontes, cura Exhi Petri Card. Gasparri editi (9 vols., 
Romae: Typis Polyglottis Vaticanis, 1923-1939. Vols. VII-[X, ed. cura et 
studio Emi Iustiniani Card. Serédi), n. 4315 (hereafter cited Fontes). 
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priests to work among the people. Such men could be used 
to advantage overseas in various fields of Communistic en- 


deavor. It would be a simple matter for them to secure forged 
documents. 


Another reason would seem to be that the Holy See wants 
to keep a check on priests who wish to travel solely “ turpis 
lucri gratia”. Such men could do grave harm to the faithful. 
Our Holy Father indicates that there were some priests of this 
type.* This necessitated, even previously, legislation on the 
part of the Sacred Consistorial Congregation to eradicate such 
abuses.® 

The legislation also acts as a barrier to the sending of 
priests overseas who are not of an exemplary character. The 
dismissing Bishop could thus relieve himself of a problem and 
hope that the priest in question could rehabilitate himself in 
a diocese far from his own. Such priests as a rule become a 
danger to the faith of many and even to the salvation of their 
own souls. Through this legislation means are at hand of 
prevailing upon priests not to prolong their visits and to re- 
turn as soon as possible to their people in Europe. Without 
such a check prolonged visits would be quite common. 

Until recently America was a missionary country depend- 
ing a great deal on the influx of priests from European coun- 
tries to take care of the ever-increasing number of immigrants. 
The First Plenary Council of Baltimore (1852) required every 
immigrant priest to present letters from his Huropean Ordi- 
nary before being admitted to a diocese in America.® Special 
instructions from the Sacred Congregation for the Propaga- 
tion of the Faith on January 24, 1868 insisted that American 


4Const. “ Ezsul Familia”, 1 aug. 1952, AAS, XLIV (1952), p. 665. 

5 Decr. “ Ethnographica studia”, 25 mart. 1914—AAS, VI (1914), 182-186; 
671; Fontes, 2088. 

6I Plen. Conc. Baltim., n. IX—Acta et Decreta Sacrorum Conciliorum 
Recentiorum, Collectio Lacensis (7 vols., Friburgi Brisgoviae: Herder & Co., 
1870-1890), III, 146 (hereafter cited Collectio Lacensis). 
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Bishops have such testimony before they would make use of 
vagi sacerdotes." 

On July 27, 1890 the Sacred Congregation of the Council 
was ordered by Pope Leo XIII, who was distressed by the lack 
of zeal and piety among the immigrant Italian priests in 
America, to send to the Bishops of Italy and America certain 
norms for future guidance in the sending and receiving of 
Italian priests in America.2 The Congregation laid down 
certain strict conditions which had to be observed in all cases. 
Of special importance were the following: 

1. The Bishops of Italian priests for the future were for- 
bidden to issue discessorial letters permitting priests of their 
jurisdiction to emigrate to America. 

2. The only exception to this rule would be for a diocesan 
priest of good character, one noteworthy for his piety and zeal 
for souls, one who would give no cause to fear that he would 
be a disedification to the faithful. In such a case, after an 
interchange of letters between the Bishop a quo and the 
Bishop ad quem, in which it was established that the latter 
would accept the priest in question and give him some definite 
priestly work, the matter was referred to the Sacred Congre- 
gation of the Council for its approval. After such approval 
had been obtained, the Bishop a quo was to send to the 
Bishop ad quem a letter containing a full and complete 
description of the priest so as to preclude the possibility of a 
case of mistaken identity. 

3. Once established in one diocese, a priest was not allowed 
to move to another without a new permission from the Sacred 
Congregation of the Council. 

4. If a priest merely wanted to visit America, the priest’s 
Bishop could grant him permission as long as the priest in 
question had a good reason. The Bishop could not give per- 
mission to a priest to be away more than a year. 


TII Plen. Conc. Baltim., n. 122—Collectio Lacensis, III, 432. 


88. C. C., litt. encyel. (Ad Epp: Ital. et Amer.), 27 iul. 1890—C ollectanea 
S. C. de Prop. Fide, n. 1734; Fontes, n. 4280. 
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5. Any extension of the time without permission would re- 
sult in a penalty of suspension a divinis for the priest. 

On February 25, 1896, the Sacred Congregation for the 
Propagation of the Faith made it clear that in order for priests 
originating from Poland to be incardinated in any of the 
dioceses in America testimonial letters would have to be 
sought from this Congregation.® 

On November 14, 1903 the Sacred Congregation of the 
Council sent letters to the Ordinaries of America and Italy,° 
in regard to the travel of priests. The Bishops of America 
had reported that there was great danger of fraud being per- 
petrated by impostors due to the fact that it was difficult to 
establish the authenticity of documents. The Congregation 
consequently issued a new and stricter general law. It made 
it an obligation in conscience for the Italian and American 
Bishops to observe strictly all previous legislation in this 
regard. The faculty of granting permission to a priest to 
visit the United States for a period of time not to exceed one 
year, was now circumscribed to cases of strict and urgent 
necessity, e.g., grave illness of someone in America requiring 
a visit by the priest in question, there being no time for 
recourse to the Holy See. In such and similar cases the Or- 
dinary of the priest could grant him discessorial letters but 
not for more than six months. The Sacred Congregation 
of the Council was to be notified immediately. 

European Ordinaries outside of Italy were now to observe 
the same regulations that pertained to Italian Ordinaries and 
priests, with the sole exception of not having to approach the 
Sacred Congregation of the Council. In cases of permission 
for a period of time which was not going to exceed six months, 
the American Bishop was to be notified by letter. There were 
issued also regulations governing the travel of priests from 


9S. C. de Prop. Fide, instr. (Ad Epp. Stat. Foed. Americ.), 25 feb. 1896— 
Collectanea S. C. de Prop. Fide, n. 1918; Fontes, n. 4933. 

108. C. C., litt. “ Clericos peregrinos”—14 nov. 1903—Collectanea S. C. de 
Prop. Fide, n. 2180; Fontes, n. 4315. 
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any part of the world to the Philippine Islands. For the 
future, all discessorial letters were to be drawn up in a certain, 
specific form. A letter drawn up in any other form would 
be invalid. 

On October 4, 1911 in its decree “ Neminem latet,” the 
Sacred Consistorial Congregation extended these norms to 
govern the travel of priests to America from Eurasia, 
Dalmatia, Slavonia, Bosnia and Hercegovina."* 

The Bishops of America once again found insufficient the 
regulations that had been heretofore issued. Consequently, 
they petitioned the Holy See for remedies. On March 25, 
1914, the Sacred Consistorial Congregation decreed further 
restrictions in this matter.1*7 This new decree bound all priests 
of the Latin Rite. The priests of the Oriental Rites were 
subject to the norms issued by the Congregation for the Prop- 
agation of the Faith. Once again insistence was placed on 
the good character, zeal and piety of the priests who wished to 
emigrate. The regulations were much like those that had 
been issued previously. Strict adherence was demanded as 
to the form in which the letters were to be drawn up. The 
letters were to be sent to only one Ordinary and were to have 
definite information concerning the identity of the priest in 
question. Whenever a priest wished to go to another diocese 
he needed the permission of his own Ordinary, the Ordinary 
of the place to which he had been attached, and, if he were 
Italian, also of the Sacred Consistorial Congregation. Ex- 
claustrated religious who were not incardinated needed a 
special indult. As a penalty for a priest who knowingly 
and defiantly emigrated in violation of these rules, there 
was decreed a suspension a divinis to be incurred ipso facto. 
If such a priest would then dare to exercise his Sacred Orders, 
he would become irregular, with the dispensation from 


11 apud Governatori, Apollinaris, XXVI (1935), p. 162. 


12 Decr. “ Ethnografica studia”, 25 mart. 1914—AAS, VI (1914), 182-186; 
671; Fontes, 2088. 
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such an irregularity being reserved to the Sacred Con- 
sistorial Congregation. 

Permission to travel, or if the expression can be used, an 
ecclesiastical passport, could be granted by a priest’s own 
Ordinary without consulting the Ordinary of the diocese of 
destination in America or the Philippine Islands as long as: 


1. The priest had a good reason for his proposed visit; 

2. The reason was noted in the discessorial letters along 
with the priest’s name, identifying characteristics and attes- 
tations to his good character; 

3. Length of time permitted to the priest was not to exceed 
four months, including time of travel, unless extraordinary 
reasons would necessitate the granting of permission for a 
longer period of time, but not to exceed six months. 

4, The dismissing Ordinary would notify the Ordinary of 
the diocese of destination by mail concerning the priest’s 
proposed visit. 

Once an Ordinary had given permission for a certain period 
of time, he could not extend it. Whenever for reasons of 
health or some other serious reason a priest could not return 
to his original diocese when the period allotted to him had 
expired, the Ordinary of the place could permit him to remain 
another month. For any extension beyond that, the Apostolic 
Delegate would have to be approached. 

Wherever the latter decree had been strictly observed, the 
Congregation noted that the decree served to a great extent 
for the good of souls. However, with travel becoming ever 
more frequent, the War having come to an end and the Code 
of Canon Law having been promulgated, it was deemed neces- 
sary by the Holy See to issue a new decree accommodating 
the previous legislation to the canons of the Code. After 
taking into account the opinions of a great number of Bishops 
of America, and after giving due attention to the reports of 
the Apostolic Nuncios and Delegates, the Sacred Consistorial 
Congregation issued on December 30, 1918 the well-known 
decree “ Magni semper negotii”’ ** which governed the travel 


13 AAS, XI (1919), 39-43. 
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of priests from Europe to the United States and the Philippine 
Islands before the promulgation of the Apostolic Constitution 
“ Hzsul Familia” on August 1, 1952. 

This decree did not apply to priests of the Oriental Rites. 
The regulations governing the travel of these clerics, as issued 
by the Sacred Congregation for the Propagation of the Faith 
and the Sacred Congregation for the Oriental Church, still 
remained in effect. The decree “Magni semper negotw” 
pertained to priests who were going to the Philippine Islands 
or to America from Europe or from countries bordering on the 
Mediterranean Sea. It is to be noted that the decree was 
binding on all priests of the Latin Rite no matter what their 
country of origin as long as it could be considered as being in 
Europe or on the coastline of the Mediterranean Sea. 

Two distinct sets of norms were issued, one governing priests 
whose proposed sojourn overseas was to be for a long or in- 
definite period of time or was to be permanent; the other 
pertained to secular or exclaustrated priests whose intended 
visit to the place overseas was not going to exceed six months. 

In regard to priests whose proposed sojourn was to be of a 
duration which would exceed six months in the regions men- 
tioned above, the priest’s Bishop (the Vicar General and the 
Vicar Capitular were expressly excluded) could grant the 
priest the necessary discessorial letters under the following 
conditions: 

1. The priest was a member of the secular clergy and had a 
proper canonical title of his own; 

2. The priest had served his diocese for some years after 
his ordination ; 

3. The priest had incontrovertible proof of good moral con- 
duct and sufficient learning; 

4. The priest had a just cause for making this journey, 
e.g., to render spiritual assistance to his fellow countrymen, 
for reasons of his own health, etc., in accordance with canon 
116 of the Code of Canon Law; 
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5. The dismissing Bishop who was to issue the discessorial 
letters had first conferred secretly with the Bishop of the 
diocese of destination and only after informing the latter of 
the age, learning, morals, etc. of the priest in question and 
after having received assurance from said Bishop of diocese 
of destination that he would be willing to receive the priest 
in question and would, if the priest was young and in good 
health, assign him some ecclesiastical work which would not 
consist merely of saying Mass, would he issue such discessorial 
letters. This last condition obliged each Bishop sub gravi; 

6. The Bishop of the diocese of destination was not to re- 
ceive the priest in question unless he deemed his services 
useful for the diocese or at least judged that there was some 
other reasonable cause present. 

In regard to priests from Italy requiring letters from the 
Sacred Consistorial Congregation and in regard to priests from 
Spain and Portugal requiring letters from the Apostolic 
Nuncios in their respective countries, the previous legislation 
was being retained. The Italian, Spanish and Portuguese 
Bishops were to fulfil the prescripts mentioned above and then 
were to refer the matter to the competent office of the Holy 
See which would grant the permission in question. 

Stress was laid once again on the form the letters were to 
take, so much so that, if they lacked the form mentioned, 
they were to be regarded as null and void and the priest con- 
sequently would be without the necessary authorization to 
travel. In order to be valid these letters had to express the 
permission of the dismissing Bishop, the length of time per- 
mitted to the priest to be away from his diocese, the accept- 
ance of the Bishop of the diocese of destination, information 
about the priest which would so identify him that there would 
be no danger of substitution or fraud. 

The decree warned that if a priest was without these letters 
he was not to be admitted to the Sacred Ministry. This would 
seem to exclude even the right to celebrate Mass. It is true 
that a priest without a celebret, if he is known to the rector 
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of a church can be permitted to say Mass and even where he 
is not known to the rector he can be permitted to celebrate 
Mass once or twice as long as he is attired in ecclesiastical 
dress, is not to receive anything from the church in which he 
is to offer Mass and inscribes his own name, position and 
diocese in the register kept for that purpose.** However, this 
decree was issued after the promulgation of the Code of Canon 
Law. Subsequent legislation, issued from the Sacred Con- 
sistorial Congregation at the mandate of the Supreme Legis- 
lator, which is directly contrary to the prescripts of Canon 
804, §2 would, in virtue of canon 22, seem to change the 
law in this regard for the priests bound by the decree “ Magni 
semper negoti.” 

These regulations would have to be observed even by priests 
who were going to countries mentioned above for the pur- 
pose of being incardinated therein. 

In the event that a priest who has come from Europe would 
wish to go from one diocese to another in America or the 
Philippine Islands, he would need permission both of the 
Bishop of the diocese he was leaving and of the Bishop of the 
diocese to which he was going, as long as all the conditions 
mentioned above for the original permission were once again 
observed. The priest’s own Bishop was to be notified imme- 
diately and likewise the office of the Holy See which granted 
the original permission to the priest if he came from Italy, 
Spain or Portugal. The obligation in regard to making this 
notification devolved upon the receiving Bishop. 

The Bishops of America and the Philippine Islands were 
earnestly requested to take care that immigrant priests were 
lodged not in private houses or hotels but in ecclesiastical 
houses provided for this purpose or with some pastor or with 
some religious community of men. If the priest refused to 
conform to this requirement without a legitimate reason, he 
was to be forbidden to say Mass. 


14Canon 804, § 2. 
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As far as priests belonging to a religious community were 
concerned, they could be sent by their superiors to a house 
belonging to the same institute as long as the priest in question 
was of good character, had a sound vocation and had been 
proficient in ecclesiastical studies. Religious who had been 
secularized and religious who had been exclaustrated, during 
the period of their exclaustration, were to be governed by the 
same regulations that pertained to the secular clergy. 

When the proposed visit of a priest from Europe or from a 
country bordering on the Mediterranean Sea to America or 
the Philippine Islands was not to exceed a period of six 
months, it was not required that he have the permission of 
the Bishop of the diocese of destination. However, the fol- 
lowing conditions had to be observed: 


1. The priest had to have a just cause for making the 
journey and had to disclose it to his Bishop; 

2. The discessorial letters which the Bishop was to give to 
the priest were to mention the consent of the dismissing 
Bishop, the reason for the proposed journey, the length of 
time for which the permission was being granted, information 
about the priest for purposes of identification so that all 
danger of fraud or substitution would be set aside. It is to 
be noted that letters not drawn up in this form were to be 
considered null and void. 

3. A ratifying grant (beneplacitum) had been received 
from the Sacred Consistorial Congregation or from the Apos- 
tolic Delegate if there had been one assigned to that country, 
unless some urgent reason required immediate departure on 
the part of the priest. In such a case that fact was to be 
mentioned in the discessorial letters. 

4. In every case the priest was to have sufficient funds not 
only for making the journey but also for his return. The 
Bishop was to see to it that no money difficulties would pre- 
vent the priest’s return. He was to take all necessary pre- 
cautions to obviate this danger. 
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These regulations pertained te secular priests and to reli- 
gious who were exclaustrated, during the period they remained 
outside of their religious house and to religious who were 
secularized. Where through sickness or some other just cause 
a priest was unable to return after the time allotted to him 
in the original permission had run its course, the Ordinary 
of the place could in such a case extend the permission. How- 
ever, he had to give notice of such action to the priest’s own 
Bishop and to the office of the Holy See which had issued the 
ratifying grant. 

For the non-observance of these regulations by a priest who 
rashly and defiantly emigrated the penalty of a suspension 
a divinis to be incurred ipso facto was being retained. If 
such a priest would then dare to perform the sacred functions 
he would incur an irregularity, absolution from which was 
reserved to the Sacred Consistorial Congregation. 

The same type of stringent regulations was decreed by the 
Sacred Congregation for the Oriental Church in its decree of 
December 23, 1929 in regard to the travel of priests of the 
Oriental Rite to America and to Australia to eare for the 
faithful of their own Rite’ and in its decree of January 7, 
1930 ** in reference to priests who were going to America or 
Australia for reasons other than the one mentioned. Of 
special interest are the following: 

1. The permission in both cases was reserved to the Sacred 
Congregation. 

2. The Congregation itself communicated with the Bishop 
of the diocese of destination. 

3. Unless the latter Bishop had received such communica- 
tion directly from the Sacred Congregation, he was not to 
allow the arriving priest to exercise the Sacred Ministry, and 
he was even to forbid him to celebrate the Sacrifice of the 

15 AAS, XXII (1930), 99-105; Bouscaren, The Canon Law Digest (3 vols., 


Milwaukee, Wisc.: Bruce Publishing Co., 1934-1943-1954), I, pp. 17-24 (here- 
after cited Digest). 


16 AAS, XXII (1930), 106-108; Bouscaren, Digest, I, 24-26. 
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Mass. He was to pay no attention to any other documents 
that the priest may have presented. 

4. The priest, having secured the necessary authorization 
to travel, was to proceed without delay to his destination 
without any undue tarrying on the way. 

One can readily see, then, from the history just given that 
the Holy See was becoming more strict with the passage of 
time. The background makes the reason for the present 
legislation more understandable. 

In introducing the second or dispositive part of the Con- 
stitution, the Holy Father indicates that he is acceding to 
the wishes of many Ordinaries for a nova agendi ratio in the 
matter of giving spiritual care to immigrants, exiles, travelers, 
and the like. 

Monsignor Joseph Ferretto, Assessor of the Sacred Con- 
sistorial Congregation and President of the Commission in the 
Congregation that handles matters pertaining to emigrants, 
indicates in his article in the American Ecclesiastical Review 
for March, 1954 that the Constitution “ Hxsul Familia” re- 
duces to uniformity the various pre-existing norms on the 
matter of emigration. In issuing this Constitution, the Holy 
Father does not thereby abrogate the regulations which had 
been decreed by his predecessors. In fact, he explicitly states 
in the Normae that he calls to mind, approves and confirms 
what his predecessors had decreed. At the same time, how- 
ever, he declares that some changes had to be made. The 
Normae, therefore, must be interpreted in the light of the 
decree “Magni semper negoti” except where they are directly 
contrary to it. 


CoMPETENCE OF THE SACRED CONSISTORIAL CONGREGATION 


Whereas previously there had been varying regulations 
concerning the granting of permission to priests to travel, 
depending on the country of their origin and country of their 
destination, for the future the legislator has decreed that the 
Sacred Consistorial Congregation alone would be competent 
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to grant such permissions.‘’ This would seem to add to the 
competence of the Sacred Consistorial Congregation. By the 
general law of the Church*® the competence of the Sacred 
Congregation of the Council extends to whatever pertains to 
the general discipline of the secular clergy of the Latin Rite. 
However, the matter of the emigration of priests of the Latin 
Rite is now withdrawn from the competence of the Sacred 
Congregation of the Council and is given over to the ex- 
clusive jurisdiction of the Sacred Consistorial Congregation. 
When priests religious require this permission to travel, it is 
the Sacred Consistorial Congregation that must be approached 
and not the Sacred Congregation for Religious. 

The Sacred Consistorial Congregation also has the care of 
priests of the Latin Rite who are subjects of the Sacred Con- 
gregation for the Propagation of the Faith or of the Sacred 
Congregation for the Oriental Church, when they desire to 
travel to a territory that is not subject to the respective Con- 
gregation. The Sacred Congregation for the Propagation of 
the Faith has jurisdiction over the hierarchy and clergy in 
Sweden, Norway, Denmark, Iceland, Finland and in all of 
Albania with the exception of its southern part. The Sacred 
Congregation for the Oriental Church has complete and ex- 
clusive jurisdiction over even the faithful of the Latin Rite 
in the following regions: Southern Albania, Bulgaria, Cyprus, 
Greece, Dodecanese Islands, the Latin Rite parish of the 
Eparchia Planesis Graecorum in Italy.1® Priests of the Latin 
Rite, therefore, who wish to emigrate from these regions must, 
besides observing the norms given by the Sacred Congregation 
for the Propagation of the Faith or by the Sacred Congrega- 
tion for the Oriental Church, since these Congregations 
still retain their rights in the matter, observe whatever 

17 Titulus Alter, Caput I, n. 3, §1—AAS, XLIV (1952), 693; Bouscaren, 
Digest, III, 86. 

18 Canon 250, § 1. 


19 Pius XI, motu propr. “Sancta Dei Ecclesia”, 25 mart. 1938—AAS, XXX 
(19388), 154; Bouscaren, Digest, II, 111-113. 
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norms have been given or will be given by the Sacred Consis- 
torial Congregation. The Congregations in question confer 
with one another. Previously this had not been done as each 
Congregation acted exclusively on its own. 

The care of priests of the Oriental Rites has also been en- 
trusted to the Sacred Consistorial Congregation, whenever 
they leave for a region that is not subject to the Sacred 
Congregation for the Oriental Church. Such priests of the 
Oriental Rites must observe the norms governing the travel 
of priests of the Latin Rite. In addition, they must also 
abide by the regulations issued by the Sacred Congregation 
for the Oriental Church in regard to travel of priests of the 
Oriental Rites.”° 

The Normae state that the Sacred Consistorial Congrega- 
tion alone can give permission to priests from Europe or other 
countries bordering on the Mediterranean Sea who desire 
to go to transoceanic territories for any period of time what- 
soever, whether the period of time is to be short, long, in- 
definite or even permanent. Permission is given to leave, to 
remain in the place of destination and to reside there for an 
extended period of time.?? An exception is made for reli- 
gious under certain conditions. 

No longer does this Congregation restrict itself to giving 
permission to priests from Italy. The Apostolic Nuncios in 
Spain and Portugal are no longer competent in virtue of their 
office to grant such permission to priests of their jurisdiction. 
They now have need of the same faculties that Apostolic 
Delegates in other countries have delegated to them. 

The Ordinaries of the priests in question are no longer 
able to grant such permissions. This right has been taken 
away from them. One may ask whether the Bishop could 


20 vide supra. 


21 Unius Sacrae Congregationis Consistorialis est sacerdotibus, qui ex Europa 
vel Mediterraneis oris ad exteras transmarinas regiones, per quodvis temporis 
spatium, sive breve sive longum sive indefinitum aut in perpetuum migrare 
desiderent, licentiam proficiscendi ibique manendi aut diutius commorandi 
concedere. 
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invoke the dispensatory power given him in Canon 81 of the 
Code of Canon Law in an urgent case where there is not 
sufficient time to have recourse to the Holy See and there 
is danger in delay. It would seem that he is able to do so. 
Fabregas 22 and Governatori *’ are of this opinion. The latter 
bases his opinion on the fact that the “ Magni semper negotu” 
made provisions for cases in which an urgent reason neces- 
sitated the immediate departure of a priest. In cases in 
which the Ordinary does invoke the dispensatory power given 
him in Canon 81 and permits a priest of his jurisdiction to 
travel overseas, he should in the discessorial letters clearly 
indicate the reason for this extraordinary procedure and 
should immediately notify the Sacred Consistorial Congre- 
gation or the Apostolic Delegate in his country of his action. 
The priest would then naturally have to abide by whatever the 
Sacred Congregation or the Apostolic Delegate had decreed. 
For priests who were bound by the “ Magni semper negotu”’ 
when the Constitution “ Exsul Familia” was promulgated it 
must be said that extensions of previous permissions sought 
subsequent to the date of August 1, 1952 would no longer be 
governed by the decree “ Magni semper negotw” but by the 
norms of the Constitution “ Hasul Familia.” All permissions, 
therefore, would have to emanate either from the Sacred Con- 
sistorial Congregation or from the Apostolic Delegate in the 
country, if the latter has the faculty to grant such extensions. 
The Normae speak of priests; clerics, therefore, who have 
not yet received the sacred order of Priesthood would not 
be bound by this law. It would seem also that bishops are 
excluded. Words are to be taken in their proper sense.*! 
Besides, when the law speaks of the penalty of suspension for 
non-observance of these regulations, it does not expressly 
mention bishops. If the legislator intended to include them, 
22 “Adnotationes ”, Periodica de Re Morali, Canonica, Liturgica, XLI (1952), 
p. 324, footnote (hereafter cited Periodica). 
23 Apollinaris, XXVI (1953), 162. 
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the penalty of an ipso facto suspension to be incurred by them 
would have to be expressly mentioned.2® 

The permission spoken of is necessary for all priests who 
are subjects of the dioceses in Europe or in the countries bor- 
dering on the Mediterranean Sea. All countries that are 
considered a part of Europe or which touch the Mediterranean 
Sea would be included. One must, however, keep in mind 
the exceptions mentioned above where the competence of the 
Sacred Consistorial Congregation is discussed. 

The regulations pertain to priests who are going ad exteras 
transmarinas regiones, that is, are obliged to take a trans- 
oceanic journey to reach their destination. Fabregas even 
includes any trip across the Mediterranean Sea.2* Gover- 
natori on the other hand wisely notes 77 that this would be an 
extensive interpretation of the law and contrary to the very 
nature of the law in question, contrary to the prescripts of 
the former decrees in the matter and contrary to the long 
standing practice of the Holy See. It may be noted, too, 
that since the new law restricts the free exercise of rights, it 
must receive a strict interpretation.?® 

The all-inclusive phrase that is used in referring to the 
period of time (per quodvis temporis spatium) merits special 
attention. As the law is worded, a period even of one day 
would seem to fall within its scope. The period of time will, 
then, make no difference. One can readily see what a great 
change has been made in this regard. The decree “ Magni 
semper negotii” had two sets-of norms, for periods of less 
than six months and for periods in excess of six months. In 
the former case, as was seen, the permission of the bishop of 
the diocese of destination was not required. However, in 
time, the bishops of America began to request that permission 
be sought even in cases of very short sojourns of such priests 


25 Canon 2227, §2. 
26 Periodica, XLI (1952), 323. 
27 Apollinaris, XXVI (1953), 161. 


28 Canon 19. 
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in their dioceses. Monsignor Ferretto indicates ** that this 
request was made formally on June 21, 1947 in an audience 
granted by the Holy Father, and that after that date such 
permission would have been necessary even for periods of less 
than six months. An unofficial inquiry made at the office of 
the Sacred Consistorial Congregation brought the reply that 
a priest would need permission according to the Constitution 
“ Exsul Familia” from that Congregation even if he were to 
stay in the regiones transmarinas for only one day. 

The words of the law which are subject to the greatest mis- 
interpretation are migrare desiderent. I have heard some ex- 
press their opinion that this law refers only to refugee priests; 
to displaced or exiled priests; to priests who migrate in our 
sense of the term. Therefore, in their opinion it did not 
pertain to priests who wish to go to the territories mentioned 
not to practice the Sacred Ministry but merely to study, for 
a vacation, for reasons of health, to visit relatives and friends, 
etc. Fabregas * feels that it does not pertain to priests who 
travel overseas mere itineris causa. 

Faced with this problem and having had experience with 
priests who have come to this country without the permission 
spoken of, I began to have doubts as to which interpretation 
was the correct one. I asked a priest friend of mine who was 
studying in Rome to make inquiries at the Sacred Consistorial 
Congregation about the meaning of the words migrare desid- 
erent. The question I proposed was the following: “ Does 
N. 3, §1 of the Normae pro Spirituali Emigrantium Cura 
Gerenda of the Apostolic Constitution “ Hxsul Familia” re- 
quiring permission of the Sacred Consistorial Congregation 
for priests who MIGRARE DESIDERENT, pertain also to 
priests who come from Europe or the Mediterranean shores to 
America, ete., but only for a vacation, for a visit, or to study, 
but with no intention of exercising the Sacred Ministry (ex- 


29“ Hz Audientia SS.mi. 21 iunii 1947, No. 106/32”—apud La Costituzione 
Apostolica “ Exsul Familia” (Pompeii: 1955), 29. 


30 Periodica, XLI (1952), 323. 
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cept to say Mass) and with no intention of collecting alms or 
Mass stipends?” If the reply to this question was to be in 
the negative, I proposed the following question: “ What then 
is meant by the word M/JGRARE, to whom would it pertain?” 

The reply I received—and again I wish to stress that it is 
strictly unofficial, even though the priest making the inquiry 
consulted a member of the Sacred Consistorial Congregation, 
who would apparently be in a position to know the mind of 
the Congregation on this matter—is the following: “ Based on 
Article 3, paragraph 1, number 1 of the “ Exsul Familia” 
it is the practice of the Congregation of the Consistory to 
require every priest who wishes to go to America, etc., from 
Europe or the Mediterranean shores to obtain permission 
from the Congregation of the Consistory no matter what the 
length of his stay in America and no matter what the reason. 
There are no exceptions to this absolute norm of practice. 
EVERY priest is bound by these regulations even if he is go- 
ing to America, etc., for one day’s rest or to vist friends or 
relatives or to study, even though he does not intend to prac- 
tice the Sacred Ministry. My informant gave great emphasis 
to this practice and told me to inform you that in your paper 
you should make it very clear that no matter what the reason 
and no matter what the period of stay in America, etc., every 
single priest must obtain permission from the Congregation 
under the penalty of ipso facto suspension. 

“Although it was answered by the response to your first 
question, my informant emphasized here also that the word 
migrare must of necessity be taken in the widest sense to mean 
any kind of travel or any kind of trip including one for a 
vacation, or rest, or for purposes of visiting, study, etc. It 
does not imply that any sort of termination or extended 
change of domicile is involved.” 

This reply is completely in accord with the interpretation 
given to the word migrare by Monsignor Ferretto in his com- 
mentary on the Constitution “Hzxsul Familia.” He defines 
an emigrans as “ qui sponte vel vi solus vel cum familia, longe 
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in continenti tamen terra,versatur a patria.” ** It is wholly in 
agreement also with the interpretation given by Governatori * 
who holds migrare to mean any trip quacumque ex causa, 
whether it is for a vacation, study, reasons of health, teach- 
ing, priestly ministry, ete. 

The permission which the Congregation gives is to set out 
on the journey, to remain in the diocese of destination, to ex- 
tend the sojourn in that diocese and to go to other dioceses. 

In order not to make the seeking of these permissions too 
great a burden, the Sacred Consistorial Congregation is wont 
to give Apostolic Nuncios and Delegates the faculty to grant 
to priests of the country in which they function as Delegates 
of the Holy See the necessary permission and authorization 
which the Sacred Congregation itself gives. It should be 
noted that the use of this faculty is restricted solely in favor 
of priests of the same country. It cannot be exercised in 
favor of priests of another country. Such priests would have 
to approach the Sacred Congregation itself or the Apostolic 
Nuncio or Delegate in their own country. 

The article speaks of priests in general. One can, there- 
fore, readily conclude that the same regulations would bind 
priests who belong to a religious institute. There is, how- 
ever, an exception made in their regard. Permission from 
the Sacred Consistorial Congregation need not be sought by 
priests belonging to a religious institute when they are sent 
overseas by their superiors to another house of the same reli- 
gious institute. Since the latter is an exception to the general 
rule of seeking such permission, it would seem that it must 
be interpreted strictly in virtue of Canon 19. Religiosi would 
be taken in the strict sense given in the Code,* that is, those 
who have pronounced vows in a religious institute. However, 
considering the purpose of the law, it would seem that the 
article can be understood to include all religious, since they 


31 Apollinaris, XXVIII (1955), 76. 
32 Apollinaris, XXVI (1953), 162. 
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remain subject to the religious superior in the house of their 
institute overseas and those religious superiors are responsible 
for them. 

Priests who have been exclaustrated, during the period of 
their exclaustration, and priests religious who have been 
secularized and who have been accepted by a benevolent 
bishop, are governed by the same rules that pertain to secular 
priests in this matter. 

Before the permission spoken of is granted, the agency that 
is to grant the permission must be assured of the fact that 
certain conditions have been fulfilled. The Normae list cer- 
tain conditions that must be fulfilled; those which are not 
mentioned therein but which are, however, found in the 
decree “ Magni semper negotii”’ must also be observed. The 
agency granting the permission must have proof of: 


1. The exemplary life of the priest seeking the permission. 
This follows the long-standing practice of the Holy See. It is 
in this way that the danger may be obviated of unworthy 
priests, priests not in good standing going out of their own 
dioceses to the disedification of the faithful in dioceses over- 
seas and to the detriment of their own souls. In this way 
also the bishop of the diocese of destination is protected 
against the possibility of receiving unsuitable priests to work 
among the faithful entrusted to his care. 

2. The existence of a just and reasonable cause for making 
the journey in question. Such would be, for example, the 
offering of one’s priestly services in the care of the faithful 
of his own nationality; the offering of one’s services to a 
bishop who has need of priests for service in his diocese, as 
long as the diocese of the priest’s incardination does not suffer 
thereby; for purposes of study; for reasons of health; to visit 
relatives and friends, etc. Under no condition is the seeking 
of funds, even if it is to be for a charitable purpose, to be con- 
sidered a just cause.** 


34 Governatori, Apollinaris, XXVI (1953), 163. 
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3. The consent of the dismissing bishop or of the dismissing 
superior, if the priest belongs to a religious community, and 
the consent of the bishop of the diocese of destination. It is 
to be remembered that the consent of this bishop ad quem is 
required in every case since the law no longer makes any dis- 
tinction between an extended visit and one of short duration. 
The Vicar General is not competent to grant this permission. 
This would be in conformity with the prescript of the decree 
“ Magni semper negoti.” The Vicar Capitular is likewise 
excluded. This is reasonable since sede vacante nihil inno- 
vetur. An Apostolic Administrator when not permanently 
constituted as such would also be excluded, the more so if the 
Bishop Ordinary is still able to function. If an Administra- 
tor has been given to a diocese, whether it is vacant or not, 
he would seem to have this power because he has jurisdiction 
over the diocese. If the proposed visit of the priest would 
be for a brief period of time, that is, not over six months, 
then in the opinion of Governatori*® who bases his opinion 
on the purpose of the law, the Vicar Capitular and the Apos- 
tolic Administrator can give this permission. What has been 
said for the granting of the original permission would hold 
likewise for a renewal of extension of the permission that a 
priest already has. The religious superior spoken of would 
be the major superior and not merely the local superior.*® 

4. The receipt of an indult from the Sacred Congregation 
of the Council when the priest in question is a pastor, and his 
proposed trip will exceed a period of two months. A pastor 
is allowed by the common law to be absent from his parish 
for a period of two months.*” The priest’s Ordinary can 
ordinarily, for a grave reason, permit him to be absent for 
more than two months. However, in view of this restriction 


35 Apollinaris, XXVI (1953), 164. 
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in the Normae, even though his Ordinary permits him to be 
absent for more than two months, the pastor in question will 
still need an indult from the Sacred Congregation of the 
Council. The latter is competent in the matter in virtue of 
Canon 250, § 2. 

The above-mentioned are the only conditions mentioned in 
the new law. Nevertheless, one must keep in mind that the 
other prescripts of the decree “ Magni semper negotii” are 
still in force. In addition, therefore, to the above-indicated 
conditions, the following must also be observed: 


1. The arriving priest is to be lodged in an ecclesiastical 
house or with some pastor or in a house of a religious com- 
munity of men. He should not be lodged in private houses 
or hotels. Where this is possible, the priest in question must 
observe it. If he refuses to comply, the Bishop can forbid 
him to say Mass. 

2. If the Bishop of the diocese of destination expresses his 
willingness to receive a priest from a country in Europe or 
from one bordering on the Mediterranean Sea, for an extended 
period of time, he must also, if the priest is young and in good 
health, give him some ecclesiastical work which would not 
consist merely in the saying of Mass. 

3. When the proposed trip or sojourn of the priest is to be 
brief, provision should be made beforehand by the dismissing 
bishop to insure the immediate return of the priest. Funds 
should be set aside and so safe-guarded that the return of 
the priest will not be delayed on that ground. 

4. If the priest is of an Oriental Rite and is going to a 
territory which is not subject to the Sacred Congregation for 
the Oriental Church the norms which are given for the travel 
of priests of the Oriental Rites must also be observed.** The 
final permission and authorization to travel comes from the 
Sacred Consistorial Congregation instead of from the Sacred 
Congregation for the Oriental Church. 


38 yide supra. 
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The Normae demand a new permission from a competent 
agency of the Holy See when a priest who has received per- 
mission to go to a certain transoceanic region now wishes to 
leave that place and go to another country.*® The law itself 
makes no provision for a change of diocese in the same coun- 
try. One would normally think that the priest would supply 
for this by checking the decree “ Magni semper negotw” in 
which the consent of both bishops and the notification to the 
bishop of the diocese of incardination would suffice. How- 
ever, in the latest list of faculties given to Apostolic Nuncios, 
Internuncios and Apostolic Delegates, the faculty is given to 
these Legates to permit a change from one diocese to another 
even in the same country. Permission, therefore, is necessary 
in any change of diocese contemplated by priests bound for- 
merly by the decree “ Magni semper negotii” and now by the 
Constitution “ Hasul Familia.” 

Once a priest with all necessary authorizations has arrived 
in the diocese of his destination and has been attached to it 
either through a grant by the bishop of an ecclesiastical as- 
signment or by permission to remain in the diocese for an 
indefinite period of time, there arises some sort of bond be- 
tween the bishop and the priest in question. The immigrant’s 
status would correspond to the status of an American secular 
priest. He remains subject to this bishop who in turn is 
responsible for him. If such a priest desires to visit outside 
the diocese to which he is attached, e.g., for reasons of study, 
for a vacation, etc., the bishop of this diocese to which he is 
attached can give him permission to do so. For this inter- 
pretation I am deeply indebted to His Excellency, our Most 
Reverend Apostolic Delegate. I might add that the bishop 
granting this permission would be required to follow the 
norms laid down by the Sacred Congregation of the Council 
on July 1, 1926 in reference to priests on vacation outside 
their own diocese.*? He would have to notify the bishop of 


39N. 3, § 4. 
40 AAS, XVIII (1926), 312; Bouscaren, Digest, I, 138. 


PRIEST EMIGRANTS UNDER “ Hesul Familia” 383 


the diocese in which the priest intends spending his vacation 
of the length of time said priest will be in that diocese and 
where he will stay. 

This procedure pertains to priests who are attached to a 
diocese. One could hardly classify as attached to a diocese 
a priest who is merely a guest in a diocese on a visit or for a 
short vacation. Such a priest would need a new permission 
from the Sacred Congregation or from the Apostolic Delegate 
if he now wishes to go to a diocese or dioceses other than the 
one he has permission to visit. 

Through the kindness of His Excellency, our Most Rev- 
erend Apostolic Delegate, I have been permitted to make 
known that as Apostolic Delegate he enjoys the following 
faculty which is given to Apostolic Nuncios, Internuncios and 
Apostolic Delegates: 


Concedendi iuxta normas in Constitutione Apostolica “ Exsul 
Familia” titulo altero, c. I, n. 3 statutas, licentiam migrandi 
ex una in aliam diocesim etiam alterius dicionis, sacerdotibus 
sive saecularibus sive religiosis per quodvis temporis spatium 
legitime immigratis in territorrum Nuntio, Internucio, vel 
Delegato Apostolico assignatum, dummodo quoad temporis 
spatium termini praecedentis concessionis ne praetereantur 
nisi in casu necessitatis, ac servatis de iure servandis ceter- 
isque quae in praedictis Apostolicis Litteris eodem titulo, capite 
et numero praescribuntur, et cum onere transmittendi ad 
Sacram Congregationem Consistorialem, in fine cuiuslibet anni, 
relationem de numero et qualitate gratiarum concessarum. 


Most Reverend Apostolic Delegate notes that the faculty is 
used when the two ordinaries agree to the change, the Ordi- 
nary of the diocese of incardination has no objections and the 
priest in question has a valid rescript from the Sacred Con- 
sistorial Congregation. 

As a penalty for a rash and defiant non-observance of these 
regulations, the Normae continue the same penalty mentioned 
in the decree “ Magni semper negoti,” i.e., a suspension 
a divinis to be incurred ipso facto and an irregularity should 
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the priest regardless dare to exercise the sacred ministry. 
Dispensation from both these penalties is reserved to the 
Sacred Consistorial Congregation. 

Since the law uses the words temere arroganterque, any 
lessening of imputability either on the part of the intellect 
or on the part of the will, would excuse a priest from incurring 
the penalty, at least in the internal forum. As long as the 
priest’s non-observance of this law is due to ignorance which 
is even crass or supine, he would not incur the penalty.** 

In conclusion, I would like to present a few practical prob- 
lems and what in my humble opinion would seem to be the 
solution. 


1. A priest of the Latin Rite comes from Europe or from 
a country bordering on the Mediterranean Sea to the diocese 
of Pittsburgh. He has the requisite permission from the 
Sacred Consistorial Congregation to go to and to remain in 
the Diocese of Pittsburgh for a period of three years. He 
has been received by the Bishop Ordinary of the Diocese of 
Pittsburgh and has been given an ecclesiastical assignment 
in the diocese. Before the three years have elapsed he wishes 
to forsake the Diocese of Pittsburgh and to offer his services 
to the Bishop of the Diocese of Buffalo or to the Bishop of the 
Diocese of Hamilton in Canada. The priest needs a new 
permission from the Sacred Consistorial Congregation or from 
the Apostolic Delegate in Washington. Before the permis- 
sion is given for the change, there must intervene the consent 
of the Bishop of the Diocese of Pittsburgh and either of the 
Bishop of the Diocese of Buffalo or of the Bishop of the 
Diocese of Hamilton. Likewise, there must be no objection 
on the part of the Bishop of the diocese of the priest’s in- 
cardination. 


2. The same priest, attached to the Diocese of Pittsburgh, 
does not want to forsake that diocese, but wants to go to the 
Diocese of Buffalo for a vacation, in order to study, etc. The 
Bishop Ordinary of the Diocese of Pittsburgh can grant him 


41 Canon 2229, § 2. 
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that permission. However, just as in the case of any other 
secular priest, in accordance with the letter of the Sacred 
Congregation of the Council of July 1, 1926, the Bishop of 
Pittsburgh should notify the Bishop of the Diocese of Buffalo 
of the proposed visit of the priest, the length of his stay and 
the place where the priest intends staying. 

3. A priest of a diocese in England wishes to take a trip 
to the United States for a brief visit or for a vacation. His 
Ordinary has received assurances from the Bishops of the 
Dioceses of Paterson, Trenton and Camden, where the priest 
intends to visit, that they have no objection to his sojourn in 
their dioceses. With the necessary authorization from the 
Sacred Consistorial Congregation or from the Apostolic Dele- 
gate to England, he comes to the dioceses mentioned. While 
here he wishes to visit in the Diocese of Brooklyn, before the 
time allotted to him runs out. He would need new permission 
either from the Sacred Consistorial Congregation or from the 
Apostolic Delegate in England after the consent of the Ordi- 
nary of the Diocese of Brooklyn had been obtained. 

4. A priest, bound by the Constitution “ Hxsul Familia” 
arrives in the United States for a vacation with nothing but 
a celebret from his Bishop and at times merely with the per- 
mission of his Bishop (who would seem to be still following 
the “ Magni semper negotii”’). He wishes to celebrate Mass 
and to offer his priestly services while he is here. A judg- 
ment would have to be made as to whether the priest in 
question has incurred the censure. If not, he may be allowed 
to say Mass privately, for it may be presumed from epikeia 
that the legislator would not want to deprive such a priest 
of this great privilege, especially if the priest had not con- 
tracted any censure. As for diocesan faculties, it would seem 
that they should not be given to such a man until he has 
regularized his status with the Holy See. The Apostolic 
Delegate in our country cannot in virtue of the faculty men- 
tioned above assist the priest in question. The latter would 
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have to approach the Holy See or the Apostolic Delegate in 
his own country. 

5. A priest, whose country a origin is not Italy, Spain or 
Portugal, but who was bound by the decree “ Magni semper 
negotii”’ arrived in the Diocese of Albany in 1939 with the 
necessary authorization according to that decree. His per- 
mission was regularly and duly renewed by his own Bishop 
since his return to his native country was impeded by political 
conditions. The permission was to be renewed as of January 
1, 1953. The permission would then have to be sought from 
the Sacred Consistorial Congregation, since it alone has been 
competent in such matters after the promulgation of the 
Constitution “ Hasul Familia.” 


THE CUSTODY OF THE HOLY 
EKUCHARIST * 


HE law on the custody of the Blessed Sacrament is 
contained in canons 1265 ff. of the Code of Canon Law, 
and particularly in canon 1269 relative to the required 
safeguards against possible desecration. This paper will be 
in the main a commentary on canon 1269, which states: 
“The Most Blessed Sacrament must be kept in an immov- 
able tabernacle set in the middle of the altar; this tabernacle 
must be well constructed, solidly enclosed on all sides, properly 
adorned according to liturgical laws, empty of all other objects, 
and must be so carefully guarded that all danger of sacrilegious 
profanation shall be precluded. For a grave reason approved 
by the Ordinary of the place, the Blessed Sacrament may be 
kept during the night outside the altar, on a corporal in a safe 
and suitable place, observing the provisions of canon 1271 
regarding the tabernacle lamp. The key of the tabernacle in 
which the Most Blessed Sacrament is kept must be most care- 
fully guarded, and this is a grave obligation in conscience 
upon the priest who has charge of the church or oratory.” 4 


* Paper read by the Very Reverend Msgr. A. M. Bottoms, J.C.D., Chan- 
cellor, Diocese of Amarillo, at the Rocky Mountain Canon Law Conference, 
a Regional Meeting of The Canon Law Society of America, held October 16- 
17, 1956, at the Herring Hotel, Amarillo, Texas. 


1Can. 1269—81. Sanctissima Eucharistia servari debet in tabernaculo in- 
amovibili in media parte altaris posito. 

§2. Tabernaculum sit affabre exstructum, undequaque solide clausum, 
decenter ornatum ad normam legum liturgicarum, ab omni alia re vacuum, 
ac tam sedulo custodiatur ut periculum cuiusvis sacrilegae profanationis 
arceatur. 

§ 3. Gravi aliqua suadente causa ab Ordinario loci probata, non est vetitum 
sanctissimam Hucharistiam nocturno tempore extra altare, super corporali 
tamen, in loco tutiore et decenti, asservari, servato praescripto can. 1271, 

§ 4. Clavis tabernaculi, in quo sanctissimum Sacramentum asservatur, dili- 
gentissime custodiri debet, onerata graviter conscientia sacerdotis qui ecclesiae 


vel oratorii curam habet. 
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On the feast of the Ascension, May 26, 1938, the Sacred 
Congregation of the Sacraments issued an instruction on the 
careful custody of the Blessed Sacrament, explaining and 
amplifying the prescriptions of canon 1269.2 On February 
10, 1941, the same Sacred Congregation urged the Ordinaries 
to follow out the terms of the instruction as faithfully as 
possible.* i 

This instruction of 1938 provides the best available com- 
mentary both on the meaning and importance of the pro- 
visions of canon 1269. Without adding anything really new 
to the law, it lays down practical norms of great value. 


A. THE TABERNACLE 


The tabernacle must be placed “in media parte altaris,” * 
either on the table itself, or on a gradine, if there is one, or 
between gradines, but not built into a gradine or reredos, for 
for a) the tabernacle is, and ought to appear as, something 
distinct from the altar itself, b) it should be covered on all 
sides by the veil or conopaeum, c) it must not prevent the 
altar cross being placed in its proper position, i.e., behind the 
tabernacle in the same line with the candlesticks.? The per- 
manent tabernacle must be inamovibile, and securely fastened 
to the table of the altar, or to a gradine, or to the wall at the 
back of the altar.6 A perfect altar has no gradine, and if it 
is “fixed” the altar will be standing well away from the wall, 


2Cf. AAS, XXX (1938), 198 sq.; Bouscaren, The Canon Law Digest, 
WN, Bye aae 


3 AAS, XXXIII (1941), 57; Bouscaren, op. cit., II, 389. 
4Can. 1269, §1. 


5O’Connell, Church Building and Furnishing (University of Notre Dame 
Press, 1955), p. 174. The cross should stand on the altar; it is not to be 
placed on the throne used for Exposition of the Blessed Sacrament, nor is it 
to hang from the wall or ceiling; it appears to be permissible to place the 
cross on the tabernacle itself, provided that it is not placed on precisely the 
same spot that is used for exposition; ef. Sadlowski, Sacred Furnishings of 
Churches (Catholic University of America Press, 1951), pp. 87-89. O’Connell, 
op. cit., p. 176, would permit a hanging crucifix. 


6 Cf. Instruction, n. 4. 
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so the normal way to secure a tabernacle is to fasten it to 
the table of the altar.’ 

The tabernacle may be constructed of any durable material, 
such as wood, metal, or stone, but if a material other than 
wood is used, authors advise that the interior should be lined 
with wood to protect the tabernacle against dampness and 
cold. It seems to me that this latter would not be necessary 
in view of modern hollow-wall construction. It is of the 
utmost importance that a solid material be chosen for the 
construction of the tabernacle, but it is just as important 
that the parts of the tabernacle be firmly joined together. 
Particular attention should be paid to the tabernacle door: 
it should fit snugly, with a secure lock. The hinges must be 
strongly made and firmly attached both to the door itself and 
to the tabernacle.® Provided that a similar care is exercised, 
the presence of a rear door is not forbidden; in fact, taber- 
nacles with two doors were at one time recommended.” The 
Sacred Congregation of the Sacraments in its Instruction of 
1938 stated its preference for metal as the material of the 
tabernacle. The interior of the tabernacle should be gilded, 
decorated with gold or silver plate, or at least lined with 
white silk. 

The tabernacle may have any form’ —polygonal, square, 
round—but it is very desirable that the upper part be domed 
or pyramidal: a) for the entire tabernacle must be covered by 
the veil; b) to prevent the top of the tabernacle being made 
a base for relics, statues, flowers, etc., which is forbidden, or 


7 O’Connell, op. cit., p. 175. Cahill, Custody of the Holy Eucharist (Catholic 
University of America Press, 1950), p. 68, remarks: “Absolute immovability, 
of course, is not meant. It is sufficient that thieves would find it difficult 
to lift the tabernacle from the altar and carry it off.” 

8 Collins, The Church Edifice and Its Appointments (Philadelphia: The 
Dolphin Press, 1936), p. 74. 

9 Instruction, n. 4. 

10 Cahill, op. cit., p. 71. 

10a §.R.C. n. 3448. 


11j,e., within the limits of traditional shapes; the Sacred Congregation itself 
speaks of a safe made in the shape of a tabernacle. Cf. Instruction, n. 4. 
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the erection of a permanent Exposition throne above it, which 
is also prohibited.” 

Inner curtains hung before the door of the tabernacle are 
“tolerated”, but are not desirable? On the floor of the 
tabernacle is placed a well-starched linen corporal,’* usually a 
special one shaped to the form and size of the tabernacle floor. 

Usually, tabernacles are made too big in height; the correct 
dimensions will, naturally, depend on the size of the altar and 
the Communion requirements of the church. Very large 
tabernacles are undesirable—indeed, they are obtrusive and 
detract from the importance of the altar itself; they are im- 
practical, since it is difficult to veil them fully, as liturgical 
law requires. Interiorly the tabernacle must be large enough 
to contain at least two ciboriums (small or large according to 
the needs of the church) and the custodia containing the 
Benediction Host, or pyx containing Hosts for the Communion 
of the sick.’® 

The tabernacle itself should be of excellent workmanship, 
of a design in keeping with its setting, and may be ornamented 
with symbols of the Blessed Eucharist, ete., but it is imprac- 
tical to ornament it unduly since it must be fully covered by 
its veil, which is its chief ornament, strictly prescribed by 
liturgical law. The exterior adornment of the tabernacle 
should not be such as to prevent the veil from being properly 
fitted and falling gracefully around the tabernacle. Hence 
projecting corners, crockets, finials and all such ornaments are 
highly undesirable, in addition to being useless.’ 

Nothing is to be kept in the tabernacle, except a vessel 
containing the Sacred Hosts, or—temporarily—an unpurified 
chalice or ciborium. It is forbidden to light up the interior 


12 Q’Connell, op. cit., p. 175. 
13 §.R.C. n. 3150. 


14 While not expressly prescribed, its obligation follows from the universally 
prescribed use of the corporal in such cases; ef. can. 1269, § 3. 


15 Q’Connell, op. cit., p. 176. 
16 O’Connell, op. cit., p. 177. 
17 Cf. Can. 1269, § 2. 
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of the tabernacle.'® Finally, the tabernacle should be blessed 
before the Blessed Sacrament is reserved in it. 


B. THe TABERNACLE VEIL 


That the tabernacle must be of a safe and strong construc- 
tion is generally admitted. The question of veils is less well 
understood and accepted. An exterior veil must be used no 
matter how rich the material and design of the tabernacle; it 
must cover the entire tabernacle—front, back and sides. The 
use of this type of veil or conopaewm on any tabernacle con- 
taining the Blessed Sacrament is absolutely obligatory2° The 
veil is the only positive sign of the presence of the Blessed 
Sacrament,”’ for lamps may be used before all altars as long as 
there are more lamps before the Blessed Sacrament than be- 
fore the other altars. 

When the Blessed Sacrament is removed from the taber- 
nacle, the veil must also be removed. The veil must cover 
the entire tabernacle, top and sides, like a tent. The term 
used for the veil, conopaeum, meaning tent, recalls the so- 
journ of the Jews in the desert, who were commanded to gather 
the manna and preserve it in their tents over the Sabbath.”” 

Unfortunately, the modern pressure of sales tends toward 
the design and display of tabernacles of rich and protruding 
exterior design. Such tabernacles often make the use of a 
proper veil almost impossible. Further, when such taber- 
nacles have been acquired they are, to some, a temptation 
to dispense with the veil. Since the tabernacle usually con- 
tains the Blessed Sacrament continuously, except on Holy 

Thursday and Good Friday, it would seem better if the taber- 
nacles were designed to accept a veil gracefully and look their 
best with the veil in place.” 


18 §.R.C. n. 4275. 

19 §.R.C. n. 4035, 4. 

20 Roman Ritual, V, i, 6; S.R.C. nn. 3035, 3150, 3520, 4137. 

21 0’Connell, op. cit., p. 178; Cahill, op. cit., p. 75. 

22 Schmitz-Rambusch, The Catholic Altar. American Ecclesiastical Review, 
Vol. CXXXIV, No. 4, p. 237. 

23 Schmitz-Rambusch, loc. cit. 
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The Sacred Congregation of Rites, July 11, 1940, when 
asked if the tabernacle veil could be made of lace or open 
network, replied in its decree * that the tabernacle veil should 
be cloth woven of cotton, wool, hemp or silk. Open lace or 
network is not to be tolerated. The same decree also stated 
that the tabernacle veil may always be white, or what is 
preferred, that the color of veil correspond to the color of the 
vestments of the day, except when there is a requiem at which 
time violet and not black should be used. 

From what has been said, it is evident that the mere hang- 
ing of veils or curtains in front of the doors of the tabernacle 
does not meet the requirements of the law.* If the taber- 
nacle is so constructed that the proper kind of conopaeum 
or veil cannot be fitted over it, the use of the veil in front of 
the door, while not obligatory, is better than no veil at all.*® 


C. THE TABERNACLE LAMP 


Before the tabernacle in which the Most Blessed Sacrament 
is kept, at least one lamp is to be kept burning constantly day 
and night from olive oil or beeswax; where olive oil cannot 
be had, it is within the prudent discretion of the Ordinary 
of the place to allow as substitutes for it other oils, of vegetable 
origin if possible.2* ‘ Before the tabernacle,” that is, near it, 
and either in front or to the side, not on the altar nor behind 
it. It may be on a stand, or hung from the ceiling, or held 
on a bracket from the wall.*® 

No definite color has been prescribed for the sanctuary 
lamp. It seems that the glass of the lamp should be white— 
the color of the Blessed Sacrament—but colored glass (red 
or green) is permitted.*® Only as a last resort may the Ordi- 


24§.R.C. n. 30385. 

25§.R.C. n. 4000. 

26 Cf. Cahill, op. cit., pp. 102-108. 
27 Can. 1271. 

28 Cahill, op. cit., p. 80. 
29§.R.C. n. 3576. 
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nary permit the use of electric light for the Blessed Sacrament 
lamps.*° It seems, however, that permission to allow use of 
electric lights as substitutes is limited to the circumstances 
of war.*' If there is more than one sanctuary lamp used, 
there must be an odd number.*2 


D. THe TAaBerNnaAcLtE Key 


All the precautions taken to provide a safe, strong taber- 
nacle will be in vain, if the key itself to the tabernacle is not 
equally well guarded. The key of the tabernacle in which 
the Most Blessed Sacrment is kept must be most carefully 
guarded, and this is a grave obligation in conscience on the 
priest who has charge of the church or oratory. 

It would be useful to have two tabernacle keys, in case the 
one in use should be lost or misplaced.*4 The duplicate key 
should of course be guarded with equal care. In the event 
that the lost or misplaced key cannot be found the tabernacle 
lock should be altered or changed, and new keys procured. 

Several principles to be born in mind concerning the custody 
of the tabernacle key are: 

1. A priest must have charge of the tabernacle key.* 

2. The priest to whom the custody of the tabernacle key 
pertains need not exercise his charge personally.*® 

3. A lay person may never retain the tabernacle key itself 
if he does not possess an apostolic indult which authorizes 
him to do so.** 

The care of the tabernacle key is a grave obligation 
in conscience for the priest who has charge of the church or 


30 AAS, VIII (1916), 72; AAS, XXXIV (1942), 112. 
31 Cf. Cahill, op. cit., p. 82-83. 
32 Caeremoniale Episcoporum, I, xii, 17. 


33 Can. 1269, $4. The key to the tabernacle should be at least gilded and 
attached to a ribbon or chain. 


34 Cappello, De Sacramentis (Marietti, 1945), 303, 4°. 
35 Can. 1269, § 4. 
36 Cahill, op. cit., p. 98. 


37 Instruction, n. 6. 
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of the oratory. The Sacred Congregation of the Sacraments 
indicated three possible methods of safeguarding the taber- 
nacle key: *8 . 

1. The rector may keep the key in the rectory; 

2. He may carry the key on his person, provided that he 
takes precautions against losing it. 

3. He may leave the tabernacle key in the sacristy in some 
secure and secret place that is locked with another key. The 
second key must then be equally well guarded, and ordinarily 
will either be kept in the rectory or retained by the rector 
himself; however, as we shall see, this sacristy key may be 
entrusted to a responsible lay sacristan. 

The Sacred Congregation obviously did not intend to make 
this an exhaustive list. It would be quite proper to keep the 
tabernacle key in a sacristy safe equipped with a combination 
lock, provided that the combination of the safe is known only 
to the rector, to the priests who usually say Mass in the 
church, and to a trustworthy sacristan or sexton.*® Like- 
wise, it would seem perfectly all right to allow a trustworthy 
sacristan to have a key to the sacristy cabinet in which the 
tabernacle key, along with other sacred vessels, is kept. 

The tabernacle key, therefore, must not be left lying about 
in the sacristy. Even during the hours when Mass is said, 
it should not be left on the vestment case, unless the next 
priest to say Mass is already present. 

There is an old saying that a “ chain is only as strong as its 
weakest link”. It would be illogical to have a strong, 
burglar-proof tabernacle, and then keep the tabernacle key 
locked in a flimsy sacristy cabinet, the key to which is kept 
easily available hanging on a nearby nail. Unreasonable 
means of safeguarding the tabernacle key are not demanded; 
but on the other hand, all reasonable precautions should be 
taken, and the custodian should not be lulled into a false 
sense of security simply because nothing of a suspicious 
nature has ever happened. 


38 Instruction, n. 6. 
39 Cahill, op. cit., p. 100. 
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The Sacred Congregation also prescribed that the taber- 
nacle key should never be left on the altar or in the tabernacle 
lock, even between Masses.*° It would be a wise precaution 
to have the type of lock for the tabernacle door which would 
prevent withdrawal of the key except when the door is locked; 
thus the tabernacle would never be left accidentally unlocked. 

As previously stated, a priest must have charge of the taber- 
nacle key. However, we may distinguish between the respon- 
sible or primary custodian, who must always be a priest, and 
the actual custodian, who may be even a lay person. This 
latter person would also be responsible, although to a lesser 
degree than the primary custodian.* 

The general rule relative to the primary custodian of the 
tabernacle key is that the rector of the church or oratory is 
responsible for its safety. Thus, the pastor or administrator 
of a parish, the priest given special charge of a mission church, 
or the chaplain of a convent chapel is primarily responsible 
for the safety of the tabernacle key in his church. In case he 
goes away, he may and should give the charge to another 
priest for the duration of his absence. If he is keeping the 
key in the sacristy under another lock, he should give this 
second key to the sacristan for the time of his absence if the 
tabernacle key is likely to be needed—a practice which is 


40 Instruction, 0. 6. 
41 Cahill, op. cit., p. 101. 


42 The Sacred Congregation (nn. 6, 8 of the Instruction) determined the 
person of the primary custodian more specifically: a) In a parish church, the 
pastor has the right and duty of safeguarding the tabernacle key, even when 
a Confraternity of the Blessed Sacrament has been erected in the church. 
If the parish church is also a cathedral or a collegiate church, the custody of 
the tabernacle pertains to the chapter, in which case, nevertheless, a second 
key must be entrusted to the pastor. b) Ina non-parochial church where the 
Blessed Eucharist is reserved the chaplain or the rector must be the primary 
custodian. c) In oratories of seminaries, ecclesiastical colleges, in schools for 
the religious instruction and training of the young of either sex, in hospitals 
and in other such institutions where the Blessed Sacrament is reserved, the 
tabernacle key must be kept by the rector or by the moderator of each in- 
stitution, provided that he is a priest. If he is not a priest, then the key must 
be kept by the spiritual director or by the chaplain who has charge of the 
regular celebration of Mass and of the sacred functions. 
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manifestly confirmed by general usage.** In small parishes it 
is ordinarily the pastor himself who performs the duties of the 
sacristan. He may desire to have Mass celebrated during his 
absence by a neighboring priest. In such a case the pastor 
can appoint his housekeeper, provided that she has the proper 
qualifications, or else a trustworthy parishoner, as temporary 
sacristan.** 

The Sacred Congregation made some special observations 
concerning the custody of the tabernacle key in churches of 
nuns or of women religious, and in pious or religious houses 
of women.** The tabernacle key must never be kept within 
the walls of the monastery or convent proper; the mother 
superior, for example, is not to take the tabernacle key to her 
room at night for safeguarding. Instead, the key must be 
kept in the sacristy, where it will be easily available when- 
ever it ismeeded. After the conclusion of the sacred functions 
which demand the use of the tabernacle key, and especially 
at night, it must be deposited and locked with two keys in a 
safe, strong and secret place within the confines of the sacristy. 
One of these keys must be kept by the superioress of the com- 
munity, or by the substitute whom she appoints; the other 
must be kept by one of the nuns, for example, by the sacristan. 
Thus, the concurrence of at least two persons is demanded in 
order that access may be had to the tabernacle key. 

Naturally, if there is a resident chaplain, he may choose to 
safeguard the key in any one of the three methods mentioned 
earlier. However, the simplest procedure, and the safest 
should an emergency arise during the absence of the chaplain, 
especially in hospitals, is to have the nuns or sisters take 
charge of the sacristy key; in which case the above-mentioned 
rule of two locks would prevail.“* In any event, the women 


43 Instruction, n. 6. 
44 Cahill, op. cit., p. 108. 
45 Instruction, n. 7. 


46 Cahill, op. ctt., p. 103, remarks that “these rules for the custody of the 
tabernacle key in the churches of women (i.e., two locks and two keys) do 
not apply if a proper rector is assigned to the church and lives in the near 
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in question are never completely in charge of the tabernacle 
key. Putting the above rule into effect in convent chapels 
presents some practical difficulties, and the priest in charge 
may be hesitant lest someone be offended. The Sacred Con- 
gregation’s concluding remarks might here be considered: 
“Let the Most Excellent Bishops carefully consider this pre- 
cept, and be rigorous in carrying it out, putting aside all undue 
consideration of persons, so as to prevent the abuses and 
irreverence which may otherwise affect the Most Blessed 
Eucharist.” * 


FE). SAFEGUARDING THE CHURCH IN WHICH THE BLESSED 
SACRAMENT IS RESERVED 


The tabernacle must be so carefully guarded that all danger 
of sacrilegious profanation is precluded.*® The presence of a 
guardian or custodian is the starting point in securing this 
careful custody. The Holy See has insistently urged, and has 
never dispensed from the rule, that there must always be a 
person charged with the security of the Blessed Eucharist.*® 

The primary guardian of the Blessed Sacrament should be 
the priest who is responsible for the tabernacle key.” It is 
not forbidden that the acting custodian be a layman, provided 
a cleric is responsible for the key which locks the place where 
the Most Blessed Eucharist is kept.°* Prudence demands that 
the primary guardian expressly delegate the acting guardian 
and inform him of the specific duties of the guardianship that 
are entrusted to his care. No special acting guardian need be 
so designated in the churches or oratories of religious com- 
vicinity, or if a resident chaplain is assigned to the community of women.” 
However, even in such cases, the primary custodian would surely have the 
authority to select a secondary custodian—which in a convent chapel would 
normally be the nuns or sisters themselves; this would bring about the appli- 
cation of the “ two-lock” rule. 


47 Instruction, n. 7. 

48 Can. 1269, § 2. 

49 Instruction, nD. 3. 

50 Cahill, op. cit., p. 89. 


51 Instruction, n. 5. 
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munities, since the community itself performs the duties of 
the acting guardian.” 

When the primary guardian acts through the agency of a 
layman, it is evident that he should reserve to himself or to 
another priest those duties of guardianship which only a priest 
can properly perform. The lay guardian should be instructed 
on what is to be done if some grave harm threatened the 
security of the Blessed Eucharist. For example, in the 
absence of the priest a fire may break out and threaten the 
tabernacle. The lay custodian should, as far as possible, 
remove the Sacred Species to a safe place. Or, if the taber- 
nacle should be broken open, in the absence of a priest, the 
lay custodian should make a search for any scattered Hosts, 
and provide a safe place for the ones that are found. 

The designated guardian, whether he be a priest, a religious, 
or a lay person, need not exercise all the duties of the guar- 
dianship personally. He may delegate others to habitually 
perform some of the functions necessarily connected with a 
proper safeguarding of the Blessed Eucharist; and for those 
periods of time in which he himself is absent from the vicinity 
of the church or oratory he may delegate others to perform 
all the functions demanded of the guardian.** Naturally, only 
trustworthy persons should be selected to perform even tem- 
porarily any of the functions of custodian. 

In most parishes of this country, the church sexton or 
janitor performs many duties of the guardian, such as lock- 
ing the church at night. This practice is certainly legitimate, 
provided the sexton has the necessary qualifications. In 
practice, the various duties of the guardian demand that he 
retain a key to the place where the tabernacle key is kept. 
The primary guardian remains truly responsible when he has 
prudently judged that the lay guardian is so reliable that he 
can at all times be trusted with a key to the church or to the 
oratory where the Blessed Sacrament is reserved.™ 


52 Cahill, op. cit., p. 90. 
53 Cahill, op. cit., p. 92. 
54 Cahill, op. cit., p. 93. 
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Careful custody of the Holy Eucharist demands more than 
the possession of a strong, solidly enclosed tabernacle, and 
more also than the appointment of a custodian. Constant 
vigilance must be exercised against the possibility of theft or 
profanation. In other words, the guardian, or his qualified 
substitute, must remain day and night near the place where 
the Blessed Sacrament is reserved, so that he may be on hand 
in any case of emergency. Furthermore, every other possible 
precaution must be employed to secure careful custody of 
the Blessed Sacrament.® 

The guardian should never depart from the church 
during those periods of time in which the church is open 
to the faithful, but is not at the same time visited by wor- 
shippers. This provision of the Sacred Congregation of the 
Sacraments in its Instruction of 1988 is to be especially urged 
in city churches, where strangers are not uncommon, and a 
thief could easily pass unnoticed and await a time when the 
malicious vandalism is a constant threat. Ordinarily, those 
entering a Catholic church with the intention of stealing are 
not concerned with the tabernacle, but with items such as 
the poor box, vigil stands, etc. Nevertheless, because of the 
dangers inherent in an unguarded church building, the Sacred 
Congregation is quite insistent upon constant vigilance and 
custody. The exacting demands of personal custody can 
be materially lessened by the installation of an electronic 
burglar alarm system. The Sacred Congregation recommends 
such an installation particularly for the night hours when the 
church is closed and locked. It would be equally useful 
during the daytime. 

While the danger of sacrilegious theft is much less in rural 
areas, careful custody is still demanded. 

The method and manner of the careful custody of the Most 
Blessed Eucharist is left to the prudence of the primary 
guardian, in view of the circumstances of the place. For 
example, he may either personally or through some other 


55 Instruction, n. 5. 


400 THE JURIST 


person visit the church from time to time during the day, 
or entrust this vigilance for the day to reliable persons living 
in the neighborhood, or arrange for private visits to the 
Blessed Sacrament to be made by the parishioners at various 
hours.** This latter method, in the form of perpetual adora- 
tion, but without Exposition, is used in many urban churches. 
The Sacred Congregation also recommends careful vigilance 
over workmen who may have reason to frequent the church 
or the rectory. 

Special prescripts were issued by the Sacred Congregation 
for safeguarding the church when it is locked during 
the night: °* 

1. All the doors and windows should be carefully secured. 
As far as necessary and possible, the doors should be furnished 
with locks that can be opened on the inside only with a 
key, and the windows should have bars and gratings. You 
will note that the Sacred Congregation qualified this with 
the words, ‘“ Quatenus necessitas postulet fierique possit.” 
The type of locks on the doors, and the barring of windows, 
would depend upon the circumstances of their location, type 
and construction, ete. The main purpose to be kept in mind 
is that the doors and windows be secure from forceful entry. 

2. When the church is closed in the evening, the custodian 
must carefully ascertain that the church is truly empty of all 
visitors. In order that he may faithfully comply with this 
prescription of the Sacred Congregation, the custodian should 
not be content with merely closing and locking the doors. He 
should enter the church and carefully examine all possible 
places of concealment, such as the confessionals and the 
choir loft. 

3. The duty of closing the church and of guarding the keys 
should be entrusted to persons who are above suspicion, and 
who are, above all, not addicted to over-indulgence in drink 
(vino non deditis, in the Instruction). 


56 Instruction, n. 5. While this is mentioned specifically in connection with 
rural churches, it would apply also to urban areas. 


57 Instruction, n. 5. 
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4. As mentioned earlier, the Sacred Congregation strongly 
recommends another precaution for the security of the Blessed 
Sacrament at night, namely the installation of special safety 
devices, controlled by electricity, which suddenly illuminate 
the church or cause the ringing of a bell when the doors are 
opened, or when certain parts of the altar are touched. These 
burglar alarms, the Sacred Congregation cautioned, should 
be carefully and skillfully concealed, so that they may not 
arouse suspicion, and should be daily inspected, so that they 
may be certain to function properly in time of necessity. 

A final precaution, an extraordinary one, that has been 
recommended by the Sacred Congregation is the use of the 
concession granted in Canon 1269, § 3: For some grave cause 
approved by the Ordinary, it is allowed to keep the Most 
Blessed Sacrament during the night outside the altar, but on a 
corporal, in a safe and becoming place, observing the pre- 
scription of Canon 1271 regarding a tabernacle lamp. The 
place in question is usually the sacristy, provided it is really 
a safe and suitable place, or a strong and well-locked safe set 
in the wall of the church. If neither the church nor the 
sacristy affords the necessary security, the Blessed Eucharist 
may be kept in some other safer place, even though it be 
private, in that case the pastor must take care that the Most 
Blessed Sacrament be guarded with due reverence and honor, 
and that the faith of the people in the real presence be not 
impaired. In keeping the Blessed Sacrament in this way, the 
Sacred Species are never to be covered only with a corporal, 
but must always be enclosed in a vessel or ciborium; more- 
over, when the Blessed Sacrament is withdrawn from the 
tabernacle of the church, or is being taken back to it, the priest 
must be vested in surplice and stole, and accompanied, at 
least as a rule, by a cleric carrying a lighted candle. 

In concluding this section on the careful custody of the Holy 
Eucharist, the Sacred Congregation recommends that ciboria 
and sacred vessels of great value not be left in the tabernacle, 
where they might serve as a greater incentive for theft. 
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Elegant votive gifts such as gold and silver rings, chains, 
necklaces, earrings, pearls, etc., should not be left permanently 
to decorate the altars, statues, or paintings. 


F. Duties or Locat ORDINARIES 


The Sacred Congregation concludes its Instruction on the 
careful custody of the Holy Spice by urging four precepts 
upon the Ordinaries of places: ° 

1. In their visitation, they are to investigate this matter 
and order obedience to the law, under penalty. 

2. In the case of sacrilege, an informative process is to be 
instituted against the pastor or priest, whether secular or 
religious who was nominally responsible; the record is to be 
sent to the Sacred Congregation of the Sacraments with the 
recommendation of the Ordinary. 

3. They are to consider the gravity of the penalty provided 
by Canon 2382,°° against a pastor who is gravely negligent in 
this matter; and they are given the necessary faculties to 
inflict these penalties cumulatively with religious superiors 
even upon exempt religious; but the informative process is 
always reserved to the Bishop. 

4, Finally, they are to inquire into any privileges of keeping 
the Blessed Sacrament, which may be claimed by Apostolic 
grant, and Bishops can in a proper case revoke such privileges, 
where they find either that grave abuses have occurred or 
that all the requisite conditions for the safe custody of the 
Blessed Sacrament are not being observed. 


58 Instruction, n. 10. 


59 Can. 2382: Si parochus graviter neglexerit Sacramentorum administra- 
tionem, infirmorum assistentiam, puerorum populique institutionem, concionem 
diebus dominicis ceterisque festis, custodiam ecclesiae paroecialis, sanctissimae 
Eucharistiae, sacrorum oleorum, ab Ordinario coerceatur ad normam can. 2182- 
2185 (de modo procedendi contra parochum in adimplendis paroecialibus officiis 
negligentem.) 


Cases and Studies 


EVALUATION OF EVIDENCE IN MATRIMONIAL CASES * 


For a great number of us gathering and evaluating evidence in 
marriage cases is our principal work in the vineyard. Hence any 
helpful ideas we can garner from an examination and discussion 
of our business will be welcome to lighten the load. 

For the sake of clarity I have organized this discussion into three 
parts, because our evaluation concerns itself with three categories 
of cases—Formal, Informal or Documentary, and Privilege cases. 


ForRMAL CASES 


Evidence or proof in general is the sum total of the arguments 
given to convince a person of the truth. In a judicial sense it is the 
demonstration to a judge or a tribunal of the truth of a doubtful 
or disputed assertion by means of lawful arguments in order to 
beget moral certainty in the mind of the judge about a matter which 
is to be defined by the sentence of the court. (C. 1869, § 1). For 
an ecclesiastical tribunal the methods or mechanics for making 
that demonstration are described in the Code of Canon Law, the 
Instructions of the Sacred Congregations, and the jurisprudence of 
the Rota. These methods fall under five headings. 

First of all there is the deposition of the parties. The judicial 
deposition of one or both of the parties does not in itself constitute 
proof against the validity of a marriage.t But their testimony is 
valuable for two reasons: it may indicate where proof can be found 
or it may furnish corroborative evidence. To take a dim view of or 
reject such depositions, in most cases and indiscriminately as having 
no probative value is an incorrect procedure. Rota decisions have 
repeated this point from time to time.2 The actual probative 

* Paper read by the Reverend John S. Quinn, J.C.D., of the Metropolitan 
Tribunal, Archdiocese of Chicago, at the eighteenth annual National Con- 
vention of the Canon Law Society of America, held October 23-24, 1956, 
at the Hotel Claridge, Atlantic City, New Jersey. 


1 Art. 117, Instr. of the S. Cong. for the Discipline of the Sacraments, 1936. 
2Cf. AAS, IV, p.671; Rota Dec. IV, p.441; id. IX, p. 221; ad. XXVI, p. 849; 
id. X XIX, p. 541, no. 2. 
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value that can be given to the deposition of the parties will depend 
upon many factors but the most important factor is the trust- 
worthiness of the spouses. In trials involving matrimonial consent, 
the sworn testimony of the parties is of particular importance; 
though there have been trials settled favorably before the Rota, 
without the confession of the simulating party, such a confession is 
generally required.? In those cases in which there is no confession, 
greater proof is required from other sources. . 

Secondly comes the testimony of witnesses. This is the chief 
source of proof in marriage cases. The Code describes three general 
classes of witnesses—qualified, as explained in ec. 1791, § 1; wit- 
nesses omni exceptione majores (c. 1791, § 2); and other witnesses 
of lesser degree, for example witnesses of hearsay, of credulity, and 
the like (can. 1757, 1789, 2°). Qualified witnesses are those whose 
probity of life, trustworthiness, and credibility are such that there 
can be no doubt of the truth of what they assert; they testify on 
matters falling within range of their official duties and their testi- 
mony furnishes full proof. Witnesses “omni exceptione majores ” 
are more than just fitting or suitable witnesses; they have the same 
qualities of life as qualified witnesses. They are to ordinary wit- 
nesses what the comparative degree is to the positive.t If two or 
three such witnesses can be obtained to testify from personal ex- 
perience about things or facts in question, Canon 1791 tells us they 
furnish full proof. Their testimony must be concordant on some 
identical fact. For example, in a case of simulated consent: one 
witness might report that he heard the defendant say: “I won’t 
live with her”; another testifies that the defendant made no 
preparations to set up housekeeping; the third says that the de- 
fendant deserted the plaintiff immediately after the marriage cere- 
mony. Should the witnesses testify to the same general point at 
issue e.g. simulated consent, but not to the same detail or fact, the 
Rota says they are not concordant but rather contestes.5 Our 
general rule of thumb then has been this: If there are less than two 
witnesses omni exceptione majores, other supporting proof must 
be supplied to attain full proof. Yet we cannot apply this rule 
drawn from can. 1791 too rigidly. In a private reply given by the 


3Cf. Rota Dec. IV, p. 406; AAS, IV, p. 712; Rota Dec. XIII, p. 216. 
4 Rota Dec. XXII, p. 163, no. 16. 


5 Rota Dec. XXII, p. 167. 
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Rota on Nov. 7, 1951 and reported in the 1953 volume of Monitor 
Ecclesiasticus, p. 63, and also in the 1954 supplement of the Canon 
Law Digest by Bouscaren-O’Connor we have a most interesting 
instruction on the sufficiency of proof, and a rebuke to a lower 
Tribunal for too rigid an application of the above rule. The case 
was one based on the grounds of force and fear. The diocesan 
tribunal decided “non constare de nullitate”; so the case was ap- 
pealed to the Rota. The facts: Marcelle, while still non-baptized 
yielded secretly to the advances of Pierre for about five years. 
When she began to tire of him, he insisted that she marry him. 
Completely unwilling at first, she finally yielded to his threats, re- 
ceived baptism and contracted marriage in the Church in 1931. 
She proved unfaithful, they broke up and she obtained a divorce. 
Both remarried. Then she sued for nullity on the grounds of force 
and fear. After a non constat decision by the local tribunal, the 
Rota on a double turnus gave the case a constat decision. Two 
points of law were explained by the Rota—the injustice of the 
threats and the sufficiency of proof. The threat was that the man 
would reveal to the girl’s parents their illicit relations. The Rota 
decided such threats unjust in the sense required by law because 
the revelation of such a crime, especially in the case of a girl, is 
serious defamation; such defamation as a crime must be considered 
gravely illicit and unjust. 

The matter of sufficiency of proof brought a criticism from the 
Rota upon the lower court because the lower court had applied 
too rigidly the general rule that one witness is not enough to give 
moral certainty. It held that upon the interior psychological fact 
of subjective fear, obviously only one direct witness is possible, the 
person who experiences the fear. Upon the exterior facts, i.e. the 
threats and violence which caused fear and the behaviour which 
betrayed fear, there were good witnesses. The complete credibility 
of the woman plaintiff was proved, not by ordinary testimonials of 
good character, but by singular testimonials from the Bishop, the 
pastor, several distinguished priests; these showed the woman had 
undergone a complete and fervent conversion—daily Mass, brother- 
sister relations with her present partner for several years etc. 
Part of the decision is worth quoting here: “ Fear is proved by 
witnesses, who generally at least, should be direct (de scientia) and 
in every way unexceptionable because of their character and the 
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consistency of their testimony. In view of the nature of these cases 
the parents and relatives of the parties are not excluded (c. 1757, 
Soyo): 

“ Moreover, according to the accepted doctrine and jurisprudence 
of this Court (Gasparri, De Matrimonio, 1932, n. 858) great weight 
should be given to the testimony of the person who suffered the 
fear, provided the testimony is entirely consistent and the circum- 
stances before and after the marriage show that*he is telling the 
truth. 

“Tt must be remembered that in matrimonial cases, especially 
where fear is the issue, so that a conclusion must be reached con- 
cerning the trepidation of a person’s soul, that is, concerning an 
interior fact which no other person can know directly, it would be 
idle to raise any question about the number of witnesses—a re- 
quirement which for that matter, is not categorically prescribed by 
the law, but is merely recommended as a norm to be properly ap- 
plied (cf. c. 1791-1869, § 3). 

“The honorable judges against whom this appeal is taken do not 
seem to have applied this norm correctly. For it is insinuated in 
the judgement of first instance that more than one witness de visu 
is constantly and necessarily required in order to have moral 
certitude: as though in order to complete the probative force of 
the testimony of one witness, absolutely no other means were possible 
except the testimony of a second or third witness who must also 
be direct. 

“On the contrary in cases of a spiritual nature it is the weight of 
the testimony rather than the number of witnesses which must be 
considered attentively. Hence if the testimony of one person who 
was present at the events in question is corroborated by that of one 
or both parties who are especially trustworthy and by that of other 
persons who knew of these events tempore non suspecto, and finally 
by certain undisputed circumstances and connected items of evi- 
dence, then no question can be raised about a unique or single 
witness. The facts, about which there is no doubt, speak for them- 
selves, and these are at times more worthy of attention than the 
living voice.” 

Such an instruction by the Rota certainly gives us a lot more 
latitude in interpreting and using the rule of canon 1791. It brings 
circumstances to the forefront as having great value of proof and 
throws the question of witnesses up in the air. 
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Besides the types of witnesses already described we have hearsay 
witnesses, direct and indirect in so far as they have heard of a fact 
or event from those who saw it or experienced it, or merely second 
hand. Hearsay evidence furnishes only partial proof; in a rare in- 
stance it could result in full proof.* If the source of the informa- 
tion in a hearsay witness cannot be obtained, no prudent appraisal 
of its value can be made.” It goes without saying that hearsay 
evidence should not be used in place of better forms of proof, for 
it is a general principle of evidence that that form of proof should 
be preferred which is best obtainable to the fact; e.g., events are 
best proved by eye witnesses; baptism, etc., by documents; im- 
potence, and insanity by expert inspection. 

There are also witnesses “ de credulitate”’ or those who believe 
on slight evidence. Their function is to testify to facts and events 
not to give opinions or draw conclusions. Witnesses “de fama” 
testify about the general current opinion of an event. If the 
opinion is uniform, solid, constant, enduring, not too recent, is 
common to a greater and more stable part of a community, and 
has a proportionate cause, it is considered to establish repute. If 
it is restricted, it is generally gossip and has no value. Witnesses 
de fama must state the causes from which the repute arose and 
the names of persons by whom they know the repute is abroad. 
When repute is well substantiated, the testimony may form part or 
even full proof of the case.® 

What is the probative value of the testimony of witnesses in 
general? This cannot be judged mathematically but must be 
reckoned with morally.? Canon 1789 gives norms for appraising 
such testimony; others are suggested by the very nature of the 
testimony. Here are the most important factors that should guide 
us in appraisal: 


(a) the character and reputation of the witness (1789, 1°); 
(b) his rank and position, e.g. pastor; 
(c) circumstances, e.g. death bed testimony ; 
(d) religious belief and practice; a religious person is more worthy of be- 
lief than one indifferent to religion; 
6 Rota Dec. X XIX, p. 876. 
7 Rota Dec. XXIX, p. 876. 
8 Rota Dec. XIII, p. 7; pp. 264-5. 


9 Rota Dec. XXIX, p. 876. 
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(e) capacity of the witness to observe and remember what he observes; 

(f) his manner of replying or giving testimony—certain or uncertain in his 
testimony, coherent, hesitant, evasive, hasty, or deliberate; 

(g) it is most useful to ascertain the source of knowledge in the witness 
—how, from whom, when did he learn the fact. 


If there is too great agreement among the witnesses, e.g., use of 
identical words, phrases, etc.; there may be reason to suspect col- 
lusion or coaching of the witnesses. 

In the event there is disagreement among the witnesses and there 
is contradictory or contrary testimony the following norms may 
help: 

(a) minor discrepancies may be ignored, e.g., date of marriage, time of 
separation ; 

(b) the judge should endeavor to harmonize the testimonies; 

(c) decide from the rank, character, and certainty of the witnesses whether 
one group must be believed rather than the other; 

(d) when the testimony of a single witness is at variance with that of a 
group of witnesses, his testimony is not usually given much value. 
However, if that witness is “ omni exceptione major”, the judge may 
consider the case weakened and require more proof. 

(e) in cases of duress, two witnesses testifying for duress are weightier 


than any number testifying generically for the liberty of the 
contract.10 


In those cases where special witnesses are needed, such as in in- 
sanity, an impotence cases, we must have experts. In evaluating 
the reports of experts, distinguish between their findings and the 
conclusions they draw; usually the findings have greater value of 
proof than the inference drawn from them. When two or more 
experts agree on the findings during their expert inspection; their 
testimony is generally conclusive. When two or more experts are 
in agreement on an inference immediately and legitimately derived 
from the known facts, there arises a strong argument in favor of 
their conclusions, and in some cases this argument may be con- 
clusive proof. However, the judge is in no way obliged to follow 
the conclusions of experts against his own convictions, least of all 
if the conclusions of the experts are based on facts not judicially 
proved, or are outside the realm of the experts’ science. The testi- 
mony of one expert does not constitute full proof but may be 


conclusive when added to the despositions of the parties and other 
forms of proofs. 


10 Rota Dec. XII, pp. 93-4. 
11 Rota Dec. III, p. 453 ff.; XXVI, p. 848; AAS, X, p. 518. 
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The third method of demonstration we have is designated under 
the caption of circumstances. These are facts connected with the 
case or actions of the parties which help to prove or disprove the 
asserted grounds of nullity. They may be antecedent, concomitant, 
or subsequent to the contract. Proof by circumstances may be used 
in any type of case but is practically always necessary in cases of 
simulated consent. The usual practice of the Rota is to gather 
proof that comprises confession of the parties, circumstances, ante- 
cedent, concomitant, and subsequent, and the motive for simulat- 
ing.'* Circumstances are facts and hence must be proved not 
simply by the deposition of the parties but by other proof as well.!% 
When antecedent and concomitant circumstances are lacking, the 
probative value of the subsequent circumstances is lessened.1* The 
motive is a circumstance of primary value; it is the specific and 
sufficient reason for withholding the genuine consent and substitut- 
ing the simulated consent.15 This motive must be grave and pro- 
portionate at least subjectively. The motive need not be true, 
relevant, or actual provided it was thought so by the person simu- 
lating the consent.1* The Rota has warned that motives for simu- 
lating must not be confused with the motives attracting one to 
marriage, e.g., to marry for riches. In other words, the motive 
which must be brought forth is that which prompted a person who 
was positively unwilling to give consent, to make an external pro- 
fession of consent. 

Apart from the principles given by the Rota for judging motives 
and other circumstances in cases of simulated consent, a judge must 
use his discretion and prudence in appraising circumstances. 

The fourth method of demonstration comes from authentic docu- 
ments; this needs no elucidation here. 

When sufficient natural proof (witnesses, documents, etc.) cannot 
be obtained, we must resort to the fifth class of proofs, namely pre- 
sumptions. A presumption is the probable conjecture on an uncer- 


12 Rota Dec. XII, p. 47-48; X XVI, p. 73, n. 5. 

13 Rota Dec. XXVI, p. 73. 

14 Rota Dec. XIII, p. 46. 

15 Rota Dec. XII, pp. 47-48. 

16 AAS, VI, p. 617; Rota Dec. XII, p. 47; XXVI, p. 678, 3. 
17 Rota Dec. V, p. 211. 
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tain issue (c. 1825, § 1); it is a conclusion based on experience of 
the past, on what almost always happens. Presumptions can be 
personal or legal. Personal are those drawn from the experience of 
an individual judge, and from the known facts of a case; legal, those 
established by the Code or by subsequent authentic sources, such as 
replies of the Commission for the authentic interpretation of the 
Code or the jurisprudence of the Rota. Personal presumptions must 
be drawn from certain and determinate facts directly connected 
with the case (c. 1828). These facts must be established by natural 
proofs and generally one presumption cannot be the basis of a 
second, e.g., a marriage is entered into with a condition de futuro, 
ie., ‘I will marry you if there is a willing exercise of marital rela- 
tions.” Now the exercise of marital relations begets the presump- 
tion that this condition was renounced, but that such exercise was 
willing must be proved by natural evidence and cannot be presumed. 

What is the probative value of presumptions? Legal presump- 
tions supply moral certitude of the fact presumed and take the 
place of natural proofs (c. 1747, 2°). The party who has a legal 
presumption in his favor is freed from the burden of proof, which 
then falls upon the other party (c. 1827). The value of personal 
presumptions varies according to the degree of directness with which 
they are drawn from certain and determinate facts connected with 
the case and according to their cogency. In so far as their cogency 
is concerned, they may be light, grave, or vehement. Light pre- 
sumptions have no probative value, e.g., presumptions drawn for 
whole classes of people—“ once a liar always a liar”. Grave per- 
sonal presumptions furnish partial proof and may corroborate other- 
wise insufficient proof, so that together they furnish full proof.18 
Vehement presumptions transfer the burden of proof to him against 
whom the presumption militates. The judge must decide the nature 
of a personal presumption and the force it possesses. 

Theoretically, there are two methods of appraising proof in any 
of the classes of proofs, namely the purely legal method and the 
method of free appraisal. In the purely legal method, the law itself 
determines what probative foree the various arguments shall have 
and allows no discretion to the judge. In the system of free ap- 
praisal, the law determines nothing and leaves everything to the 
prudence of the judge. Practically however, most systems of evalu- 


18 Rota Dec. X, p. 184; AAS, XI, p. 362. 
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ating proof are a mixture of the two, i-e., they are partly legal and 
partly free. This is the system followed by the Code. In some 
matters the Code determines what value must be given to a proof, 
e.g., judicial confessions (c. 1751) ; public documents (c. 1816), and 
legal presumptions (c. 1827). In most other matters the Code leaves 
the judge free to appraise proofs according to his conscience and 
prudent judgement. 


DocUMENTARY OR INFORMAL CASES 


Under the caption of documentary or informal cases come those 
petitions for nullity which fall under canon 1990. With the excep- 
tion of a few disparity of cult cases, a rare consanguinty or affinity 
case, this canon serves primarily in our country to decide great 
numbers of ligamen or previous bond cases. As time goes on even 
the disparity of cult cases will disappear for the most part because 
of the change in the law made by His Holiness, Pope Pius XII, for 
the requisites of canonical form, which can be applied to all mar- 
riages after Jan. 1, 1949. For this reason our consideration of 
evaluating testimony in documentary cases will focus on the proof 
given for ligamen cases. 

The objection has been raised that many of our tribunals in treat- 
ing ligamen cases have practically made formal cases out of them. 
They are demanding too much proof. To answer that objection let 
us examine the usual proofs given in a ligamen case. There are first 
of all the public records of the marriage and divorce between the 
petitioner and the defendant, and the same for the defendant and 
the first spouse. Usually no more than civil documents can be pro- 
duced because the great majority of the petitioners are catechu- 
mens. What is the probative value of these civil documents today, 
especially the application for a marriage license and a copy of the 
marriage record? I think, at best they furnish an indication of the 
facts because after an examination of many applications for mar- 
riage licenses, I have found a great number of them do not con- 
tain all the truth. Under the question of status, namely, single, 
widowed, divorced, the defendant says “ single” to avoid the neces- 
sity of producing a divorce record of the previous marriage. The 
mere existence of a civil marriage record does not prove that this is 
the only marriage for the parties involved. In some cases we un- 
earth three or four marriages on the part of the defendant. The 
civil record of the last marriage on the part of the defendant would 
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not reveal this because the foundation for the facts in it is the 
defendant himself, who is generally not too concerned with the 
morality of the concept of monogamy. Sometimes in a given set of 
circumstances, e.g., when the defendant has entered marriage at the 
age of 16 or 17 years and there is proof of his birth, we can give 
more credence to the civil record of his first marriage because of the 
pattern of customs in our country. In cases of common law mar- 
riage, there are no civil records. : 

Secondly there is some inquiry furnished about the religion of 
the defendant and the first spouse. If either of these was Catholic, 
the question of form demanded by canon 1099 arises. If the mar- 
riage was before 1918, the question of disparity of cult according to 
the old law arises. 

Thirdly the marriage which serves as a base for the grounds must 
be absolutely the first for the defendant and the first spouse. The 
use of the second or third marriage as a basis for the petition at 
hand is meaningless, for they are probably invalid on the same 
grounds. 

Fourthly some evidence must be supplied concerning the age of 
the parties in the first marriage. If both parties in the first mar- 
riage were infidels, the State law in which the marriage took place 
must be consulted. Most States have established an impediment of 
age which certainly regulates the marriage of non-baptized people. 
The force of the impediment created by the State must be deter- 
mined from the wording and jurisprudence of the statute in a given 
State. 

Fifthly evidence must be supplied that the first spouse was still 
living at the time when the marriage in question was contracted. 
If the first spouse had died shortly before the marriage which is now 
under attack, even though there had been one or more intervening 
unions, the marriage under attack could not be annulled on the 
basis of an existing valid union at the time of contract. 

The canon very wisely says: “after having cited the parties ”. 
I think this means the parties in the first marriage contract, which 
is now a base for the petition; the original contract still endures and 
consequently blocks out the later union now under attack. More- 
over the practical obstacles such as antagonism, bitterness and 
hatred on the part of the defendant very often stop our inquiry but 
the first spouse is cooperative because he or she has suffered in the 
same way as the petitioner. 
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If the above points are covered in evidence supplied to an ecclesi- 
astical judge he can act safely according to the norms of 1990. But 
most questionnaires sent for the parties in the first marriage and 
relatives of theirs require much more. They have questions about 
the freedom exercised by the parties contracting the first marriage, 
their intentions on permanence, and marital relations. These fac- 
tors can be presumed in 1990 cases. Yet our experience in this 
country bears out the wisdom of adding these types of questions 
because all too frequently queries on these points leave doubt con- 
cerning the validity of a union and we must remand the case to 
formal trial. These questions serve as spade work for a formal 
case, should it be necessary. Moreover this procedure seems to be 
in keeping with the instructions given to the Ordinaries by the 
Apostolic Delegate for the handling of 1990 cases. 

Speaking of doubt which arises in the evidence of 1990 cases, it is 
well to mention the response of the Commission for the authentic 
interpretation of the Code given in June of 1947. The question was 
proposed: ‘‘An stante positivo et insolubili dubio de validitate 
primi matrimonii, invalidum vi canonis 1014, declarari debeat secun- 
dum matrimonium? ” The answer was “ in the affirmative, provided 
the case is handled according to the ordinary course of law.” The 
“ favor matrimonii ” must be invoked in favor of the first marriage 
despite the fact that the validity of this first marriage is doubtful 
with a positive and insoluble doubt. The presumption of law estab- 
lished in canon 1014 and interpreted in this way gives a good argu- 
ment to a tribunal to proceed with moral certitude and declare a 
second or later marriage invalid on the grounds of ligamen. Further 
clarification of the response and its application is necessary because 
problems have arisen about the precise meaning of “ validity ”’, 
“ first”, and “marriage”. For example we had a case involving 
doubt about the idea of “ first ” marriage. Bertha and Myron, both 
non-Catholics, married in 1927. Myron divorced Bertha in 1929, 
concealed the fact of his first marriage and married Elaine in the 
Catholic Church. Years later Elaine discovered her husband had 
a previous marriage and she petitioned the tribunal for an annul- 
ment claiming ligamen on the part of Myron. Myron cooperated 
as did his relatives who knew little more than the fact of the first 
marriage. Bertha and her relatives could not be located. Myron 
testified that at the time of his marriage with Bertha she had a five 
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year old son whom he supported. He did not know whether the 
child was by a previous marriage. or was had out of wedlock. One 
friend of his thought that Bertha had died in 1935. The doubt con- 
cerned the fact of the marriage between Myron and Bertha. Was 
it the first for Bertha? The case is not solved yet, but I would hold 
for the validity of the Myron and Bertha marriage and the conse- 
quent invalidity of the petitioner’s marriage because of the reply 
of the Code Commission. We also have a case “before the Rota 
which centers on a doubt about the continued existence of the first 
marriage. 

As for an answer to the objection placed concerning docu- 
mentary cases, namely that they are becoming almost formal, I do 
not subscribe to it even though in many cases I think the question- 
naires could be improved and abbreviated. 


PRIVILEGE CASES 


In the original phrasing of the title for this paper I had written 
“ Privilege Cases ” and not Privilege of the Faith cases. We have 
no problem with the second type of case because the evaluation 
must be done in the Holy Office. From the practice of the gener- 
osity of the replies of the Holy Office we know that we can send 
almost anything there that has even a shred of evidence. Since our 
competency is limited to Pauline Privilege cases, I shall design my 
observations to an evaluation of proofs for the non-baptism of the 
petitioner and his first spouse. Certainly our approach in these 
cases, as Monsignor Conway has so rightly pointed out, is that we 
are helping souls rather than being remote or impartial judges. We 
are looking for the desirability of the use of the Pauline Privilege 
and simply wish to see if the law does not permit it. Canons 1120- 
24 do not lay down any formal requirements for the proof of non- 
baptism. Canon 1127 gives us a specific directive that the Privilege 
of the Faith enjoys the favor of the law. Canon 1869 instructs a 
judge to make a decision in a case which enjoys the favor of the 
law, if he has doubt. Moreover the consistent policy of the Holy 
See of granting the favor of the Faith even in most complex situa- 
tions gives us a solid basis for our viewpoint in evaluating these 
cases. While we cannot be lax or sentimental in evaluating these 
cases we can realize that the whole tenor of the attitude of the 
Church is very favorable. 


CASES AND STUDIES 415 


The criteria set down for arriving at proof or lack of proof of 
non-baptism have been established by inference and parallels. 
Most curias have designed a questionnaire for the petitioner and 
defendant; these are properly worded for the use of either. They 
endeavor to search out the religious background of the party, cover- 
ing such items as the religion of the parents or guardians; the reason 
why the party was not baptized; the religious status of brothers and 
sisters; attendance at Sunday schools and Church services; the 
probability of baptism; and the religious attitude and status of the 
other party in the marriage. Another type of questionnaire drawn 
up along the same lines for supporting witnesses for either party 
serves to get corroboration. Usually the basic proof comes from the 
testimony of witnesses and confession of the parties, plus a negative 
aspect of searching church records. Relying on the basic rule of 
canon 1791, a judge can obtain moral certainty about the non- 
baptism from two or three witnesses, who are beyond suspicion, 
who testify under oath, and are corroborative in their testimony. 
One danger we must keep in mind about the majority of witnesses 
in these cases is their ready tendency to assert that the person was 
baptized. We are dealing for the most part with non-Catholics, 
who are approached by a priest to give testimony about one of their 
relatives, and the result is that their first tendency is to uphold the 
family dignity by saying that the party in question was baptized. 
They recall his attendance at church, or some religious design at 
some time in the party’s life, and hence they readily presume he 
was baptized. Such witnesses should not militate against other 
favorable proof for the non-baptism because the petitioner still 
enjoys the favor of the law. 

In many instances we cannot obtain the formal proof described 
in canon 1791. Should we tell a prospective convert that he cannot 
embrace the Faith and marry again because we cannot find a third 
witness? Often the circumstances of a person’s background will 
help us to arrive at a decision. If, for example, he has been raised 
a Baptist and all of his religious association has been with Baptists, 
then we can judge in favor of the fact that he has not been baptized 
because we know that sect does not believe in infant Baptism. In 
cases involving Jewish converts we rarely get the full array of 
proof, but there is no difficulty in allowing the use of the Pauline 
Privilege. Because of hostility in these cases very often the witness 
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will refuse to fill out a questionnaire. The wise delegated priest will 
engage the witness in conversation, switch the subject to religion 
and throw in the question of the baptism or non-baptism of the 
party in question. Very few such witnesses realize what use the 
Church will make of this kind of knowledge. A good report from 
the priest, though it may not cover all the details of the printed 
questionnaire, will often suffice to give the necessary knowledge, for 
judgement. . 

With the rise of the number of Privilege of Faith cases, our 
tendency has been to give the set answer; even when there is the 
slightest doubt, namely; send the case to Rome. This ought to be 
our last resort, for the Holy Office is flooded with cases. Time and 
expense are big factors in this process. In the direction given by 
the Holy Office in 1949 concerning the presumption of validity of 
Protestant baptisms, the door was left open in this sense: each bap- 
tism could be investigated. When possible this investigation should 
be made and if the Ordinary will decide that the baptism was defi- 
nitely invalid, the case can be handled as a Pauline Privilege case, in 
the supposition of course that proof of the non-baptism of the other 
party is on hand. I do not mean that we ought to stop cases from 
going to Rome on our own decisions, for even if we may not be 
convinced of the proof of non-baptism, the Holy Office may accept 
it. Our most recent experience is that the Holy Office will not 
petition for the dissolution of a bond of two baptized protestants 
whose baptisms, upon investigation, proved to be doubtfully valid. 
Cases of Pauline Privilege in which the respondent cannot be lo- 
cated, despite diligent search for him, should be instructed and sent 
to Rome in a reasonable time, which in my opinion would be several 
months. 

One last thought with regard to privilege cases is worth discus- 
sion. In a formal case involving two protestants, in which the 
promotor justitiae is the actor, and the judges cannot arrive at 
certitude, could they by using canon 1869, § 4 and canon 1127 give 
a favorable judgement? If they interpret privilegium fidei in canon 
1127 as meaning verae fidei, I would think they have a big help in 
their attitude and judgement. 
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THE RECIPIENT OF FIRST HOLY COMMUNION * 


A. INTRODUCTION 


In the earliest days of the Church, Holy Eucharist was com- 
monly given to infants as part of their initiation into Christianity, 
and on the occasion of various liturgical celebrations.1 This use 
was general not only in the Oriental Church, but also in the Christi- 
anity of the West, as is evident from numerous sources.2 However, 
it was natural to expect, sooner or later, some objections to this 
custom, based on the problem of the efficacy of “ unconscious com- 
munions”’. At first the objections were of a negative nature, ignor- 
ing completely any efficacy ex opere operato, and resulted in the 
use, in such circumstances, of non-consecrated wine instead of the 
Precious Blood. Thus, only the external, useless ceremony was re- 
tained. The first isolated protests against this abuse were later 
followed by specific condemnations, such as the one of the Consti- 
tutiones Synodales of Eudes de Sully: “ Dzstricte praecipitur presby- 
teris ne hostias, licet non sacratas, dent pueris ullo modo ”.8 

The decree Omnis utriusque of the IV General Council of the 
Lateran in 1215+ did not forbid the custom of communicating in- 
fants.5 Its implications, however, certainly influenced successive 
local legislations and greatly helped to prepare the type of thinking 
which was to prevail later. It was the Council of Trevir of 1227 
that first condemned the old custom,® followed in 1255 by the Coun- 

* Paper read by the Very Reverend Ottavio A. Coggiola, Ph.D., Chancellor, 


Archdiocese of Santa Fe, at the Regional Conference of The Canon Law 
Society of America held October 16-17, at Amarillo, Texas. 


1 Constitutiones Apostolicae, VIII, 12-13 (P.G., I, 1091, 1110.) 


2V.g. Epist. Innocentti ad patres concilii Milevitan. (P.L., XX XIII, 785) ; 
Ordines Romani, I, n. 46 (P.L., LX XVIII, 957-958.) 


3 Comm. praecepta, XXXIX (P.L., CCXII, 66-67.) 


4“ Omnis utriusque sexus fidelis, postquam ad annos discretionis pervenerit, 
omnia sua peccata confiteatur fideliter, . . . suscipiens reverenter, ad minus 
in Pascha, Eucharistiae sacramentum ...” 


5 Matthew M. Crotty, The Recipient of First Holy Communion, The 
Catholic University of America Canon Law Studies, n. 247 (Washington, D. C., 
The Catholic University of America Press, 1947), p. 10. 


6 J. D. Mansi, Sacr. Conciliorum Nova et Amplissima Collectio, XX, 28. 
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cil of Bordeaux,’ by the Council of Liege in 1287 % and finally, at 
the beginning of the new century, by the Council of Bayeux in 
1300.9 

St. Thomas had already adopted this doctrine: “Inter alios 
carentes usu rationis, marime pueri videntur esse innocentes: sed 
pueris hoc sacramentum ... non exhibetur”1° From a pastoral 
point of view, St. Thomas had suggested, in his Sententiae, the age 
of ten or eleven years for the reception of Communion: “ Pueris 
autem jam incipientibus habere discretionem etiam (st) sint decem 
vel undecim annorum, aut circa hoc, potest dari. . .”,4 although 
later on, in his Summa, he was much more vague: “Quando jam 
puert incipiunt aliqualem usum rationis habere”.* 

From those times to the 16th century, the usually accepted age 
for admitting to Holy Communion was between the ninth and the 
fourteenth year.18 The Council of Trent substantially reaffirmed 
the legislation of the IV General Council of the Lateran concerning the 
First Holy Communion of children. 

It was only in the 17th century, the century of Jansenius, that 
things became worse and the age for Communion was pushed as far 
back as sixteen or twenty years, or as late as the time of contract- 
ing marriage. Even worse, in some places the ceremony of First 
Communion was simply abolished.1* At the end of the 19th century 
the Holy See reminded bishops and local councils that they should 
not apply any regimentation to the age of Communion, but—as it 
often happened in history when Rome’s intervention was discreet 
or indirect—the suggestion of the Holy See was almost completely 
ignored. 

7 Mansi, o.c., XXIII, 858. 

8 Mansi, o.c., XXIV, 899. 

9 Mansi, 0.c., XXX, 63. 


10 Summa Theologica, IIa, q. LXXX, art. 9, 3. 
LL LV Ge No Gade eas Ve 
12 Summa Theol., l.c. 


13 Tt may be interesting to mention the doctrine of St. Antoninus who, 
applying his theory on puberty, fixes the age for First Communion at ten and 
a half years for boys and at nine and a half years for girls. (Summa Theo- 
logica, Verona 1740, IIa, t. IX, c. VIII, t. II, p. 990). 


14 Cigno, ap. Crotty, o.c., p. 17. 
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It was then that the decree Quam singulari was published by the 
Congregation of the Sacraments on August 8, 1910,! with the spe- 
cific approval of the Pope of the Eucharist, who thus gave us the 
most important piece of legislation between the Council of Trent 
and the new Code of Canon Law on the Communion of children. 


B. Tuer AGE oF DISCRETION 


Omnis utriusque sexus fidelis, postquam ad annos discretionis, id est ad 
rationis usum, pervenerit, debet semel in anno, saltem in Paschate, 
Eucharistiae sacramentum recipere... (Canon 859, 1). 


Negatively, canon 854, 1, states: 


Pueris, qui propter aetatis imbecillitatem nondum huius sacramenti 
cognitionem et gustum habent, Eucharistia ne ministretur. Impubes... 
expleto...septennio, usum rationis habere praesumitur (Canon 88, 8). 


The age of discretion is nothing else but the age of reason or the 
age at which a person can distinguish between right and wrong. 
According to the decree Omnis utriusque, this age is indicated as 
the beginning of the obligation for Confession and Communion. 
The famous phrase dol capax of the same decree 1® was explained 
by the decree Quam singulari which gave the following rule: 


Aetas discretionis, tum ad confessionem, tum ad s. communionem ea est, 
in qua puer incipit ratiocinari, hoc est circa septimum annum, sive supra, 
sive etiam infra. Ex hoc tempore incipit obligatio satisfaciendi utrique 
praecepto confessionis et communionis.17 


The age, qua aetas, cannot be taken as an absolute and decisive 
criterion. The difference between the duty of receiving Holy Com- 
munion, which is juris divint, and other duties connected with eccle- 
siastical precepts, obviously juris ecclestastict, clearly stresses the 
relative unimportance of age in the reception of Holy Communion 
and explains why neither canon 854 nor canon 859 mention any age. 
What, then, is the minimum of discretion required in children for 
the reception of their First Holy Communion? Following canon 


15 AAS, II (1910), p. 577. 
16 Quoted from St. Antoninus. See AAS, II (1910), p. 580. 


17 AAS, II (1910), p. 582. The opinion favoring a later date for communion 
than for confession, although explicitly condemned by the Congregation of 
the Sacraments (AAS, II [1910], p. 580), is still followed by H. Moreau in the 
Dictionnaire de Théologie Catholique (III [Paris, 1923], p. I, c. 497), who has 
a subtle analysis of the phrase “huius sacramenti cognitionem et gustum.” 
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854, 3, we can answer this question by considering first the mini- 
mum of knowledge and secondly the minimum of devotion required. 


1. MINIMUM OF KNOWLEDGE 


Canon 854, 3, substantially incorporated the words of the decree 
Quam singulari which stated: 

Cognitio religionis quae in puero requiritur...ea est, qua ipse fidei mys- 

teria necessaria necessitate medii pro suo captu percipiat, atque eucharis- 


ticum panem a communi et corporali distinguat, ut ea devotione quam 
ipsius fert aetas ad ss. eucharistiam accedat.18 


The child should know, pro modulo suo, the mysteries of faith 
necessary for salvation necessitate medit, viz., the existence of God 
Who will reward the good; this knowledge obviously implies, and 
means, understanding and comprehension. One could say that there 
is not too much difference between these requirements and, let us 
say, the dispositions of Edward of England in the 9th century when 
the recipient of Communion was required to know the Pater and 
the Credo.!® In effect, the differences on this point have been more 
qualitative than quantitative as, among other documents, the words 
of Benedict XIV in his bull Etst minime of February 7, 1742, prove: 
“Ne quis... s. eucharistiae sacramentum administret ... ts... 
qua Tie ge fider et doctrinae capita, et sacrmentt hiared et vim 
ignorent ”’ 2° 

Today the child is usually asked to know, and have explicit faith 
in, the mysteries of the Redemption and of the Blessed Trinity. 
This practice has in its favor the opinion of the Hoy Office, as stated 
on January 25, 1703, in which the mysteries of the Trinity and of 
the Incarnation were explicitly mentioned.” It is also justified by 
many theologians who follow the principle that, when there is ques- 
tion of something necessary for salvation, the safer course should 
be followed.?? 

The punctum dolens, however, is not the minimum of instruction 
required, but, let us say, the maximum. And this is more a pastoral 

18 AAS, II (1910), p. 582. 

19 Leges Eccl. regis Edgardi, c. XXII (P.L. CXXXVIII, 500). 

20 ap. Gasparri, Fontes, I (Romae, 1926), n. 324, 9, p. 718. 

21 Op. cit., n. 764. 


+S Tanquerey, Synopsis Theologiae Moralis et Pastoralis (Romae, 1920), 
II, 369. 
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than a canonical matter, and must be solved in concert with local 
and individual conditions. 

In some places in France and Belgium, the diocesan statutes still 
demand a complete moral and catechetical instruction, because very 
frequently First Communion coincides with the end of formal cate- 
chetical instruction. In Mexico a different tendency seems to pre- 
vail. Children are admitted to Communion even at the age of six, 
because they are allegedly well prepared not only by priests, but 
also by parents and catechists. In Italy the age of seven is com- 
monly accepted, because children are taught religion not only by 
parents, priests or catechists, but also by teachers in the regular 
courses in religion given in both private and public schools. 

Here in the United States, the following questions can summarize 
and represent the opposing views: 


a) Should a distinction be made between children of cities and 
children of rural areas? and 

b) Should a distinction be made between children attending 
public and parochial schools? 


We think that these distinctions are legitimate and should be 
respected. Ceteris paribus, it would seem that relatively more time 
would be required before a child from a rural area attains the 
knowledge that canon 854 and tradition require. This suggestion 
is predicated on the fact that such a one would live at a considera- 
ble distance from the church and that, consequently, the given rural 
area would receive but short and infrequent visits from the priest. 
Indeed, a rural area would seem to create that general atmosphere 
which, in the past at least, has produced the identification of ruri- 
colae with rudiores. 

The same applies, mutatis mutandis, to children of public schools, 
unless their attendance at classes of the Confraternity of Christian 
Doctrine or similar courses has eliminated their obvious disadvan- 
tage. We would say, therefore, that while the age of seven may be 
accepted as the age in which the average child may be intellectually 
prepared, yet individual and local conditions may suggest that one 
or more years be spent in pre-communion instruction. 

Nobody, however, should postpone First Holy Communion under 
the pretext that, by so doing, a better and more complete instruction 
can be given to the child. There must be, and indeed there are, 
other means of continuing a child’s Christian education, other than 
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depriving him of Holy Communion. In other words, First Holy 
Communion should not be subordinated to the completion of in- 
struction, once the essential, basic instruction has been achieved. 
Holy Communion is not a recompense or a granting of a diploma, 
but a means of perfection.?# 


2. MINIMUM OF DEVOTION 


Canon 854, 3, states: “... et devote pro suae aetatis modulo ad 
sanctissimam Eucharistiam accedant”. The gustus of paragraph 1 
must be of a spiritual order, not necessarily associated with feeling 
and sensibility. We would define this gustus as “a certain respect 
and a real desire for the Holy Eucharist inspired by the Holy 
Ghost ”. ; 

There is a relationship between knowledge and devotion espe- 
cially in children who presumably are incapable of that sophistica- 
tion which often nullifies the link between cognitum and volitum. 
Consequently we would say that a child well prepared will not 
present any problem as to the minimum of devotion required for his 
First Holy Communion. 


C. Wo Has THE OBLIGATION OF DECIDING WHEN A Cui Is 
PREPARED AND Must Make His First CoMMUNION? 


De sufficienti puerorum dispositione ad primam communionem iudicium 
esto sacerdoti a confessionibus eorumque parentibus aut iis qui loco paren- 
tum sunt. (Canon 854, 4). 


Obligatio praecepti communionis sumendae, quae impuberes gravat, in 
eos quoque ac praecipue recidit, qui ipsorum curam habere debent, id est 
in parentes, tutores, confessarium, institutores et parochum. (Canon 860). 


This latter canon quotes almost verbatim the decree Quam singu- 
lari.24 By parentes the legislator means not only father and mother, 
but also grandfather, grandmother and guardians, according to 


23Tt is not necessary that every child receive his First Communion as soon 
ag he has reached the age of discretion. The quamprimum of canon 854, 5, 
does not represent a difficulty to Cappello when he states that such a child 
can wait, for instance, from June or July to the following Easter (De Sacra- 
mentis [Romae, 1945], I, 425). This period, however, should never be more 
than one year. See a different opinion in American Ecclesiastical Review, 
XLVI (1912), p. 478. 


No mention or reference is purposely made to First Communion as 
Viaticum. 


24 AAS, II (1910), p. 582. 
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canon 750, 2, 2 (“Si parentes, idest pater, mater, avus, avia vel 
tutores desint ...”). By parochum is meant all those persons who 
are indicated by canon 451 and sqq., like quasi parochi, vicarii 
paroeciales, vicarit oeconomi, ete. The obligation, therefore, falls 
upon persons who have different types of relations with the child. 
In practice, then, who must decide when the child can and must 
receive his First Holy Communion? 
The answer can be found in the Roman Catechism: 


Qua vero aetate pueris sacra mysteria danda sint, nemo melius constituere 
poterit quam pater et sacredos cui illi confitentur peccata. Ad illos enim 
pertinet explorare et a pueris percontari an huius admirabilis sacramenti 
cognitionem aliquam acceperint et gustum habeant.25 


The right of parents and confessor is here established on the basis 
of an equal competence which excludes the necessity that the con- 
sent of both parents and of the confessor be obtained.2® In fact, 
while rule 4 of the decree Quam singulari says “the father .. . and 
the confessor”, rule 5 speaks alternatively of “ parents or confes- 
sor”. The duty of parents and of confessors, however, does not 
exclude the respective duties of teachers, educators, catechists, etc.; 
we would say that, in this respect, canon 854, 4, must be broadly 
interpreted. 


D. Wuo Has tHE RicHtT To ADMIT A CHILD TO 
First COMMUNION? 


It may seem difficult to determine the role of the pastor in con- 
nection with the duties and obligations of parents, confessor and 
teachers. But after the decree Quam singulari, nobody can possibly 
claim that admission to First Communion is reserved to the pastor 
as such,?" especially in the light ofthe dispositions of canons 462 
and 854. The legislator does not make any distinction between 
private and solemn Communion, but, of course, local customs and 
diocesan rules could reserve to the pastor the right to admit chil- 
dren to solemn Communion. The decree Quam singular: demands 


25 De eucharistiae sacramento, n. 63. 
26 Crotty, o.c., p. 85. 


27In the past, some authors gave to pastors exclusive competence in this 
matter, like Sebastianelli, Praelectiones Juris Canonici, I (Romae, 1897), 
p. 304; Wernz, Jus Decretalium, II (Romae, 1909), n. 830. Others reserved 
such exclusive competence to solemn Communion (See Appendix). 
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that the pastor determine, each year, one or more days for the First 
Communion of children, to which not only the novensiles must be 
admitted, but also those who, following the advice of their parents 
or confessors, have already received their First Communion. There- 
fore, if the pastor has not the proper and exclusive right to refuse 
Holy Communion to children admitted by their parents, he cannot 
have the right to refuse Holy Communion to children prepared by 
their parents, unless he has grave reasons to doubt about the child’s 
preparation and dispositions. 

When the child is presented by his confessor, the pastor should 
not intervene, unless very exceptional circumstances suggest that he 
do so, because of the danger of direct or indirect violation of the 
seal of confession. Furthermore, the pastor should not oppose the 
reception of First Communion by this parishioners in other parishes, 
especially since his permission is not even necessary. It is advisa- 
ble, however, that his permission be sought in each case, in order to 
avoid misunderstandings and practical inconveniences. 

Having eliminated the question of the exclusive right of the pas- 
tor to admit to First Communion, we can now briefly see some of 
his duties. He must personally see that the children who are ad- 
mitted to First Communion have reached the age of reason and are 
properly prepared and disposed. This is why he is authorized, but 
not absolutely obliged,?§ to examine the children: “ Parocho autem 
est offictum advigilandi etiam per examen, si opportunum prudenter 
wudicaverit, ne puert ad sacram Synaxim accedant ante adeptum 
usum rationis vel sine sufficienti dispositione ...” (Canon 854, 5). 

The pastor must also see to it that the children who fulfill the 
conditions exacted by the Church be admitted to Holy Communion 
as soon as possible: “... itemque curandi ut usum rationis assecutt 
et sufficienter dispositt quamprimum hoc divino cibo reficiantur ” 
(Canon 854, 5). A zealous pastor will also faithfully follow the 
instructions of canon 1330: “Debet parochus . .. 2) Peculiari 
ommino studio, praesertim, si nihil obsit, Quadragesimae tempore, 
pueros sic instituere ut sancte Sancta primum de altari libent.” 

28 Cf. Benedict XIV, Etsi minime, ap. Gasparri, o.c., p. 718. See different 
opinion in Coronata, T'ractatus Canonicus de Sacramentis (Romae, 1943-45), 


I, p. 292; Vermeersch-Creusen, Epitome Juris Canonici, II (Mechliniae- 


Romae, 1930), p. 71; Regatillo, Jus Sacramentarium (Santander, 1945-46), I, 
p. 178. 
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In case of a disagreement between pastor and parents, if the dis- 
agreement concerns the use of reason of the child, then the parents 
may insist that the child be admitted to Holy Communion and the 
pastor must yield. If, on the other hand, the disagreement concerns 
the dispositions and the general preparation of the child, then the 
pastor, as a better qualified judge and because of his authority, 
must make the final decision. 

Should a child present himself to the communion rail, could the 
pastor refuse him Holy Communion because he doubts that the 
child is sufficiently prepared or disposed? Certainly not, because, 
by doing so, he would treat him as a sinner or as an unworthy per- 
son (Canon 855, 1). A different case is verified when the pastor 
knows that the child is still under the age of reason and, therefore, 
cannot possibly be disposed. In such a case, he could legitimately 
refuse him Holy Communion. In fact, he would not treat the child 
as a sinner or an unworthy person, because the tender age of the 
child would make this very idea incongruous.”® 

Crotty ®° seems to justify the action of a priest who refuses Com- 
munion to a child whom he knows not to possess the necessary dis- 
positions. In our opinion, however, a distinction is in order: if it is 
a matter of obvious evidence because of tender age, then the priest 
would be acting correctly; if, on the other hand, it is more a ques- 
tion of the required knowledge, he would not be justified. 


APPENDIX: First SOLEMN COMMUNION 


We thought it would be worthwhile to devote a few lines to the 
matter of Solemn Communion, especially since the topic has been 
the object of recent interest.*! First of all, let us clarify the terms: 


a) There is a private First Communion, when a child, upon the 
advice or decision of his parents, confessor or any other authorized 
person, receives the Holy Eucharist in a private form. 

b) We have a solemn First Communion improprie dicta (at least 
from an historical point of view) when, once or more frequently 
every year, the children of a parish are admitted to Holy Com- 
munion as a group and with a certain solemnity. 


29 Cases of abnormal persons are not considered in this paper. 
30 0.c., p. 91. 
31 Vide, v.g., The Priest, XI (1956), n. 7, pp. 583-585. 
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c) Finally there is the First Solemn Commumon propre dicta, 
which is the type that almost became a national institution in 
France. It consists of a solemn and complex ceremony which usu- 
ally takes place five years after the First Communion and also 
includes Confirmation, renewal of baptismal vows, and crowns the 
child’s catechetical instruction. 


As to the first type of solemn Communion, (b), we fail to see any 
problem or difficulty. The practice is as universal as the Church 
itself, and stems from the catechism classes held in every parish, 
especially during Lent. Not only children who really receive their 
First Communion may be found in this group, but also those who 
may have previously received their Communion privately. 

The second type of solemn Communion, the one properly so 
called, demands some elaboration.*” 

Before the decree Quam singulari, in France the ceremony was 
usually held when the children were twelve years old, and com- 
prised the real First Communion, renewal of baptismal vows and 
Confirmation. Outside France, Confirmation was usually given at 
seven, followed by a few years of instruction. First Communion 
was received at the age of twelve. 

After the decree Quam singulari, outside France the First Com- 
munion is generally given when the child is seven years old, and 
any successive ceremony has been completely abolished. In France, 
First Communion is given when a child is seven years old; this 
ceremony is called ‘ private Communion ’. The solemn Communion, 
usually five years later, still remains because it has not only a 
Kucharistic aspect, but also a complex significance due to the ad- 
ministration of Confirmation and the renewal of baptismal vows. 
The decree Quam singulari, however, was the first piece of legisla- 
tion to undermine, not de facto but in iure, this type of solemn 
Communion. Then, the collective renewal of baptismal vows intro- 
duced by the newly established Easter Vigil almost succeeded in 
ending this custom, as recognized at the Liturgical Congress of Ver- 
sailles in 1951.38 


32Cf. J. Denis, Renouveau de La Communion Solemnelle (Lyon, 1948); 


M. Gaucheron, L’Eglise de France et La Communion des Enfants (Paris, 
1952); A. Chanson, Pour Mieux Administrer, etc. (Arras, 1953), pp. 786 ss. 


83 Chanson, 0.c., p. 787. 
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Today, French theologians insist that their solemn Communion 
still retains a great importance and that to abolish it would be a 
great mistake. Everybody, however, insists on the necessity of not 
calling such ceremony First Communion, as it is popularly called; 
but simply Solemn Communion. The so-called private Communion 
should be called First Communion. 

Here in the United States, since the French “Solemn Com- 
munion”’ is almost completely unknown, there are two possible 
types of First Communion: the private First Communion and the 
solemn First Communion. 

The private Communion does not present any particular problem, 
besides those hereinbefore discussed. As for solemn Communion, 
we may ask the following two questions: a) is it a reserved pa- 
rochial function? b) should it be continued or not? 

a) A recent author ** says that “ any discussion of its status as a 
reserved function would be unprofitable”, because he claims that 
solemn Communion “is no longer approved”. He quotes the Re- 
served Instruction of the S. Congregation of the Sacraments of 
December 8, 1938,?° which, if we are not mistaken, concerns itself 
not with the extraordinary event of a First Communion, but rather 
with daily and general Communions, such as Mother’s or Father’s 
Day Communion, Graduation Day Communion, et similia. In view 
of rule 5 of the decree Quam singulart, this solemn Communion 
could be called a parochial reserved function only lato, or better, 
latissimo sensu, since such a norm was somehow incorporated by the 
Code in canon 1330, 2. But, of course, solemn Communion is not a 
reserved parochial function. 

b) Since the ceremony of First Solemn Communion, as we stated, 
was not disapproved in the Instruction of 1938, may it continue as 
the real First Communion for the majority of children and, for a 
usually small group, as a solemnization of their private First Com- 
munion? In our opinion, it not only may, but it should, continue, 
because it is explicity recommended in the decree Quam singulart 
and because of its psychological and pastoral advantages. 

34 Kelly, The Functions Reserved to the Pastors, The Catholic University 
of America Canon Law Studies, n. 250 (Washington, D. C., The Catholic 
University of America Press, 1947), pp. 71-72. 

35T. L. Bouscaren, The Canon Law Digest (Milwaukee, 1943), II, pp. 
208-215. 
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THE MASS AND HOLY COMMUNION 
INTERRITUAL LAW * 


The recent promulgation of several parts of the new Code of 
Canon Law for Oriental Churches naturally has aroused not only 
a keen scholarly interest in its institutes and oriental jurisprudence 
but also a very practical interest in the points of law dealing with 
several specific canonical problems. The study is profitable not 
only to the occidental canonist whose particular specialty may be 
restricted to one field of Canon Law, e.g., Sacramental Law, Penal 
Law, Procedural Law, etc., but in a general way to every jurist. 

The necessity of a Code of Canon Law for the Oriental Churches 
hardly needs elaborating. Not only has each of these Rites a long 
and glorious history in the Church, not only has each contributed 
a definite, lasting impression on the organization and administration 
of the Church, but also each has left its stamp on the general cul- 
ture of both East and West, on the general body of law and juris- 
prudence, our own particular field. 

To some it might seem that the action of Holy Mother Church 
in preserving the legal institutes of the eastern culture is merely a 
maternal interest in soothing querulous children by permitting them 
to retain something close to their hearts and customs. Far from 
it. In her wisdom, the Church has a broader vision. The oriental 
mind has its own roots and habits, its own outlook and perspec- 
tive. All this vitally appears in all the arts and science. Certainly 
both philosophy and theology in the East have a definite meta- 
physical and even mystical bent, quite removed but just as valid 
as the so called “ more practical cast” of the Occident. To any 
student of these august sciences the remark is trite. Nonetheless 
it is a fact only too often forgotten or confused because of one’s 
native inability and prejudice to see justification for a viewpoint 
other than one’s own. 

The deep mysticism of the East appears in its legal systems and 
institutes as it does in its philosophy and theology. It was the 
Oriental who inaugurated the present impediment of disparity of cult, 
an institute founded by custom and later sanctioned by statute. 

*Paper read by the Right Reverend Hugh G. Quinn, J.C.D., Chancellor, 
Diocese of El Paso, at the Rocky Mountain Canon Law Confertdite: a 


Regional Meeting of The Canon Law Society of America, held Ocioher 
16-17, 1956, at the Herring Hotel, Amarillo, Texas. 
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The theological principles dealing with the Holy Eucharist govern 
the liturgical laws for the celebration of the “ Liturgy ” and reveal 
its mystical leanings. The Oriental’s concept of justice so de- 
manded the protracted hearings, presentations of proof, pleas of 
inculpability, etc., that the specific codes prior to the present codi- 
fication eschewed the occidental concept of latae sententiae penal- 
ties excepting the four penalties most specially reserved to the 
Holy See. It will be interesting to see what influence the Latin 
Code has had on procedural and penal laws, on substantive and 
adjective laws on the Code for the Oriental Church. 

Yet we cannot go too far afield on this preamble. May it be 
sufficient to demonstrate the reason for divergence in regard to in- 
territual Law governing Holy Communion. By force of circum- 
stances, adjustments, clarifications, decisions have had to be made 
and even revised by the competent Sacred Congregations as large 
bodies of orientals and occidentals have become intermingled by 
migration, exploration and commerce. 

Though the impact of problems proper to this paper may not be 
felt too hard or too often by curias in the region whose Curial 
officials are here represented, yet it is advantageous to consider 
the question well. 

Scattered over this area are small groups of one or two of the 
Oriental Rites besides, of course, groups of the Orthodox Churches. 
Holding fast to their native customs and becoming prey to the 
confusion which wreaked its havoc on every band of immigrants, 
some have been drawn to non-Catholic sects and some though 
deeply Catholic have only very rarely approached the Sacraments 
because of the inability to confess in their own language and be- 
cause of the strangeness of the Roman liturgy and devotions. True 
it is that by the grace of God many have preserved the faith and 
the second and third generations have been devoutly raised and are 
diligent Catholics. 

We cannot here discuss what some curial officials call the 
“ practical ” solution of some problems which directly affect them. 
The laws governing a person’s Rite are exact and clear. It has 
come as a rude shock to some orientals to learn that the adjudica- 
tion of the validity of the form of marriage being based on particu- 
lar oriental ritual canon law upholds the validity of a civil marriage 
contracted prior to the promulgation of the Code for Oriental 
Churches. Having been baptized, reared and instructed in the 
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Latin Rite they erroneously assume their civil marriages to be in- 
valid by reason of lack of form. 

As a general consequence of ‘ignorance or inadvertence to the 
legal prescriptions governing interritual participation in the Holy 
Eucharist, one rarely receives a query in a Curia on this topic unless 
on the rare occasions when an Oriental priest seeks permission to 
say Mass within the diocese and to administer to the faithful of 
his Rite. : 

Briefly we can review the present legislation as contained in the 
Code of Canon Law as it affects interritual participation and bear 
in mind that when the pertinent sections of the Code of Canon 
Law for Oriental Churches are promulgated they may throw a 
slightly different light on the subject. Of course, even this may not 
throw complete light on the subject because in the pre-code de- 
cisions of the Sacred Congregations the enactments usually gov- 
erned a specific rite. It is reassuring that the Holy See has formed 
a special commission of Interpretation of the Code of Canon Law 
for Oriental Churches. Not a little confusion has arisen through 
interpretation of law by non-competent bodies. This would make 
an interesting study in temerarious jurisprudence! 

The points to be considered here are: the origin of Rites (passim), 
the material forms of bread employed in the celebration of the 
Eucharist, the use of an altar of a different Rite and the reception 
of Holy Communion. 


THE ORIGIN oF RITES 


In its legal connotation, Rite comprises every part of the dis- 
cipline established by the Church and as introduced either through 
use or custom approved by the Church. In a strict sense, Rite is 
the liturgy, the positive and precise regulating of public worship. 

The three major Rites were those of Rome, Alexandria and An- 
tioch. The Byzantine Rite evolved from the last. For the first 
three centuries Greek was the liturgical language; from the third 
to the ninth centuries both Greek and Latin were used together. 
Thence each predominated in the proper political divisions. It is 


1 Joseph A. Henry, The Mass and Holy Communion: Interritual Law, The 
Catholic University of America Canon Law Studies, n. 235 (Washington, D.C.: 
The Catholic University of America Press, 1946), p. 12. The definitions are 
taken from Michiels, Normae Generales Juris Canonici (I., 38, 48). This paper 
has relied almost in its entirety upon Henry’s scholarly dissertation. 
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of interest to note that at the present time in the Orthodox Byzan- 
tine Church many vernacular tongues are used, nineteen being 
listed in Father Henry’s work. 


Forms or Hoty COMMUNION 


Every student of Church History and theology is aware of the 
discussions and dissensions over computation of the hour of the 
celebration of the Last Supper and whether Christ used leavened 
or unleavened bread. ‘Traditionally this dispute is said to have 
been one of the major causes of dissension and consequent schism 
between the East and West. Whatever be the part played by this 
discussion in the schism, the Council of Florence (1438-1445) de- 
creed that whether leavened or unleavened bread were used there 
was a true consecration. Until the Ebionite Heresy (2nd Century) 
both East and West had used unleavened bread. During the 
scourge of this heresy Rome used leavened bread, returning to 
the use of unleavened bread after the extirpation of the heresy,? 
St. Peter Damian and Innocent III are given as authorities cer- 
tifying to the use of leavened bread by Rome. 

Similarly, the distribution of Holy Communion under both species 
was employed in the first three centuries; Holy Communion was so 
distributed even to infants, as mentioned by St. Augustine.* At 
the Council of Constance (1414-1418) the first law restricting the 
distribution of Holy Communion to one form was passed to offset 
the teaching of the Hussites and Wycliffites. Of interest is the de- 
mand of Luther that Communion be distributed under both species. 
This was condemned by Leo X in 1520 by the decree “ Exsurge 
Domine”. The Council of Trent enacted the law governing com- 
munion under one species.* 

The same council stated that it was not necessary to give Com- 
munion after Baptism but the custom was not condemned.® 

In celebrating Mass, a priest must use either leavened or un- 
leavened bread whichever is prescribed for his own Rite even 
though he celebrate in a church of another Rite.® 

2 Henry, op. cit., pp. 27-28. 

3Cf. Henry, op. cit., pp. 40, 41; Epis. CCXVII, cap. 5, n. 16, 11—CSEL, 
LVII, 415; MPL, XXXII, 984. 

4Sess. XXI, de Communione, cap. I. 

5 Loc. cit., cap. IV. 

6 Benedict XIV, Etsi pastoralis, 26 maii 1742; Allatae Sanctae, 26 iuli 1755; 
Canon 816. 
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What then in the circumstance in which the proper form, leavened 
or unleavened, is not available and Mass must be said to satisfy 
the Sunday obligation? In his dissertation Father Henry” states 
that the prohibition of using a form of bread other than that sanc- 
tioned by the Rite of the priest supersedes the obligation of Sunday 
Mass and that the obligation of using the proper form obliges 
under pain of sin. While it is true that the penalty for violation 
of the decree Etst Pastoralis was suspensio a divinis, I wonder if 
under the present conditions the restriction bears the same rigorous 
interpretation. Certainly the censure is not in the present Code 
and both canonists and theologians should be careful of interpret- 
ing every violation of a canon as mortally sinful. An argument 
@ pari may be drawn not only from the legal axiom that all penal 
laws should be strictly interpreted but also from the metaphysical 
principle: Entia non sunt multiplicanda! I should hesitate to 
state apodictically an agreement with Father Henry’s proposition 
though I agree he has foundation for his opinion. 

Also what may be done about consecrating bread of another 
Rite when it is necessary to give Holy Viaticum? Although St. 
Alphonsus would not permit the use of another bread, others taking 
the view that the divine law obliges to the reception of Viaticum 
would permit use of bread of another Rite.* Canon 851, § 2 obliges 
a priest to employ the species of bread proper to his own Rite in 
administering Viaticum except in case of necessity. This provision 
was first enacted by the great Pope of Frequent Communion, St. 
Pius X.° Canon 866, § 3 permits the reception of Viaticum in 
another Rite in case of necessity. 

Furthermore Henry contradicts himself. After stating his own 
strict opinion on page 56 of his work, on page 59 of his text he 
quotes with favor Cappello who states it is lawful for a priest to 
use bread of another Rite because of the milder discipline of 
Canon 851 (permitting administration of the Holy Eucharist in 
another Rite in case of necessity) and Canon 866 (permitting re- 
ception of Holy Communion in another Rite, even out of devotion, 
or to receive Viaticum). 

TOp. cit., p. 56. 


8 Henry lists Cappello, Davis, Priimmer, Merkelbach, Noldin, Lehmkuhl, 
Tanquerey. 


® Tradita ab antiquis, 14 sept. 1912, n. II—Fontes, III, n. 698. 
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It goes without saying that an apostolic indult could be obtained 
to permit a priest to consecrate bread proper to another Rite. 
Usually this is given “per modum actus” and does not require 
transfer to another Rite which the Church is always reluctant to 
give. However, everyone is aware of the recent instances in which 
a Latin bishop in this country obtained permission to celebrate 
Mass in an Oriental Rite.!° 


User oF AN ALTAR OF A DIFFERENT RITE 


Because of the intermingling of groups of different Rites, it was 
necessary to make enactments governing use of altars peculiar to 
one Rite by a priest of another Rite. The most obvious appurte- 
nance used in the Oriental but not in the Latin Rite is the anti- 
mension which corresponds to our altar stone. It is well known 
that Latin military chaplains were given permission to use the 
antimension. 

It was traditional in Oriental Churches that only one Mass be 
said on one day and so the churches contained one altar. When 
several priests were available, the rite of concelebration, unknown 
in the West except at ordination, was used. In 1775, Benedict 
XIV stated Oriental priests could not binate and the plurality of 
Masses on All Souls Day and Christmas was refused no later 
than 1916 by the Sacred Congregation for the Propagation of the 
Faith. At present, however, this permission may be obtained.14 

Priests of one Rite were not permitted to use the church of 
another Rite. In course of time this was mitigated and Ruthenians 
and Latins were permitted to use one anothers’ churches by Pope 
Clement VIII in 1602. In 1832 Pope Gregory XVI permitted the 
Armenians to use Latin churches and vestments. 

Though this restrictive legislation excite wonderment, there is a 
good reason behind it. As we have read so often, it is the mind of 
the Holy See that each Rite preserve in its pristine integrity every- 
thing connected with its Rite. It is only natural that by an admix- 
ture of churches (the design of a church of an Oriental Rite is 
specifically different from one in the West) and of appurtenances 
(the Oriental Rites use several altar and sacramental furnishings 
unknown to Latins) each Rite would lose some of its own character 
and acquire items and usages from the other. 


10 His Excellency, The Most Reverend Fulton J. Sheen. 
11§, C. Or. Instr., Pro Sacerdotibus Byzantini Ritus, 1 febr. 1933. 
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Canon 832, § 2 permits the priest to celebrate Mass on an altar 
of another Rite provided: there is no altar of the celebrant’s own 
Rite; he says Mass according to his own Rite; a consecrated altar 
and not an antimension is used, and of course that the other altar 
is of a Catholic Rite. It would be a grave sin to violate any of 
these conditions.’ 

As mentioned before, the Ruthenians and Armenians by apostolic 
indult are permitted to use the appurtenances of the Latin Rite. 


Hoty CoMMUNION 
(a) DISTRIBUTION 


It was the Council of Constance (1414-1418) which restricted the 
reception of Holy Communion in the Latin Rite to one form. The 
usage among the Oriental Rites has varied greatly from the Maro- 
nites who restricted the laity and minor clerics to reception under 
one species to the Copts which allowed reception under one or both 
species. 

The priest is required by Canon 851, § 1 to administer the Sacred 
Species according to his own Rite. Should necessity so require, a 
priest could administer the Sacred Species of another Rite if a priest 
of the proper Rite be not present. The judgment of necessity, of 
course, depends on the prudence of the minister. Ordinarily one 
whose Rite requires leavened bread could not assist at the distribu- 
tion of Holy Communion under the form of unleavened bread, ex- 
cepting the Ruthenians and Armenians. Here again one must bear 
in mind the splendid growth in the reception of Holy Communion 
and justification could easily be found in many churches or missions 
of this country.1% 


(b) RECEPTION 


Formerly it was forbidden not only to receive Easter Communion 
but even to receive Holy Communion ex devotione in another Rite 
except in case of necessity. Thus the Sacred Congregation for the 
Propagation of the Faith ruled April 30th, 1862, if Holy Com- 
munion in one’s own Rite and Species were available, one could not 
receive the Sacred Species of another Rite except to fulfill the 


12 Henry, op. cit., p. 70; Cappello, De Sacramentis, I, n. 720. 


13 Cf. Duskie, The Canonical Status of the Orientals in the United States, 
The Catholic University of America, Canon Law Studies No. 48 (Washington, 
D.C.: The Catholic University of America, 1928), p. 118; Henry, op. cit., p. 86. 
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Paschal Communion or for Viaticum. Previously in 1821 the Holy 
Office had permitted Armenians to receive according to the Chal- 
dean Rite, and the Sacred Congregation for the Propagation of the 
Faith extended this to all who communicated in leavened bread. 

Then too the same Congregation in 1887 ruled that those who 
communicated in leavened bread should receive Holy Communion 
under this form in another oriental Rite using leavened bread rather 
than in the Latin Rite. In 1893, the enactment of this Congregation 
was that one could receive Holy Communion in the Rite of the 
church in the place. 

These several provisions show the development of the mind of the 
Church until in the time of Leo XIII the Apostolic Letter, Orien- 
talium, and the Encyclical of February 26, 1896, extended this 
latter provision and further determined that if a pastor of one’s own 
Rite be not available, one becomes a subject of the local Latin pas- 
tor and Paschal Communion and Viaticum were to be received from 
him. 

It is not at all surprising that the great Saint Pius X allowed 
every Catholic to receive the Holy Eucharist in any Rite even ex 
devotione.1* This is the present legislation though one is encour- 
aged to receive Paschal Communion }° from his proper pastor. 

Undoubtedly the new Code of Canon Law for the Oriental 
Churches will contain canons not only similar to the canons of the 
Code of Canon Law of the Latin Church but may even extend or 
clarify existing legislation in the older Code. It would seem from 
the interest in Oriental Rites fostered not only by the intense liturgi- 
cal movement but also by the Church Unity Octave that the bar- 
riers erected by timid ignorance are falling and there is growing 
that sacramental unity and devotion which is the life blood of Holy 
Mother Church. The encouragement to study, to attend the Holy 
Sacrifice of the Mass, or more properly, the Liturgy in the Oriental 
Rites will do much to awaken and arouse frequent Holy Communion. 


(c) VIATICUM 
A few minor points remain. Except the case of necessity, one 
should receive Viaticum in one’s own Rite.1® 
14 Tradita ab antiquis, 14 sept. 1912, n. II] —Fontes, III, n. 698. 
15 Canon 859, §3. 
16 Canon 866, § 3. 
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I venture to say this legislation proceeds in part from the mater- 
nal desire to bring every comfort to the dying, and it is in no way 
maudlin to state the obvious that the person may more fervently 
and profitably receive Viaticum in the form and Species and ritual 
to which he has been long accustomed. 


(d) PASCHAL COMMUNION 


When the complete Code for the Oriental Churches is promul- 
gated, points of interest will be determination of the Paschal period 
and the jurisprudence determining whether orientals living in the 
United States without their own Exarch (Ordinary) or pastor can 
avail themselves of the sanctioned customs of the long period preva- 
lent in the United States or must follow the Oriental Code. It will 
of course be of interest as it is now of interest to read the disputa- 
tions of the Doctors on obligations on fast and abstinence, observ- 
ance of Holy Days, subjection to diocesan censures, etc. 

Presently the Latin Code urges one to receive Paschal Com- 
munion from his own pastor and therefore in his own Rite.1* 

Since the promulgation of the Latin Code, the Sacred Congrega- 
tion for the Oriental Church ?§ has issued several interpretations: 
on October 31, 1922, that the Code did not abrogate the enactments 
of St. Pius X and that Orientals are bound by the prescriptions of 
the Constitution Tradita ab antiquis to receive Paschal Communion 
in their own Rite; 1 on April 14, 1925, that Orientals (in their own 
territory) commit a mortal sin and do not satisfy the Paschal pre- 
cept if they receive solely in the Latin Rite; on January 26, 1925, 
this interpretation was changed to state such reception by Orientals 
in another Rite did fulfill the Paschal precept; and on March 1, 
1929, the Congregation decreed in Cum data fuerit the abrogation 
of the previous legislation Cum Episcopo which required Orientals 
as not subject to the provisions of Canon 866, § 2 to satisfy their 
Easter duty in their own Rite. 

Hence I am sure this is one provision which will be included at 
least in its present form in the new Code for the Oriental Churches. 

17 Canons 859, §3 and 866, § 2. 


18 Note these interpretations issued from this Congregation and not from 
the Commission for the Interpretation of the Code of Canon Law. 


ar This refers exclusively to Orientals. Henry, op. cit., p. 97 quoting 
Cicognani, Commentarium ad Librum I Codicis, p. 14. 
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(e) INFANT COMMUNION 


Giving Holy Communion to the newly baptized infant is an 
ancient practice in some of the Oriental Rites. St. Augustine testi- 
fies to the fact that Communion under both Species was given. At 
the IV Latern Council and again at the Council of Trent, the prac- 
tice was not condemned. It was merely stated that one had no 
obligation to receive Holy Communion until the attainment of the 
use of reason. And it may be remarked how broad is the determi- 
nation of the use of reason supposed by our own legislation on the 
reception of Holy Communion and Viaticum by the young! 

After the Council of Trent, the practice declined in many Oriental 
Rites. In 1736, the Maronites conformed to the Tridentine pro- 
visions. In 1742, Pope Benedict XIV forbade it among the Italo- 
Greeks. In 1898, the Coptic Synod of Alexandria stated there was 
no obligation to administer Holy Communion to infants. 

Yet in 1741, the Holy Office prescribed the practice for the Ar- 
menians and the Sacred Congregation for the Propagation of the 
Faith in 1729 when asked by the Melkites stated there was no obli- 
gation but the custom of administering Holy Communion was not 
to be condemned. In 1720 in the Synod of Zamos¢, the Ruthenians 
ruled the practice should be discontinued if this could be done with- 
out scandal. The Melkites discontinued the practice after the 
Synod of Mt. Lebanon, July 22, 1888. Among the Greeks, the cus- 
tom still prevails. 


CONCLUSION 


Admittedly, tracing legislation through the Oriental Rites is not 
easy. Because of variances of custom, particular legislation, papal 
decrees, congregational interpretations even in recent times, it is 
hard to classify or codify canonical institutes. Added to the diffi- 
culties are the facts that some enactments affected all Rites accord- 
ing to the determination of their usage of leavened or unleavened 
bread. Further distinctions have to be made within this division, 
for not all legislation relative to Rites using one form was consistent. 
Because of the intermingling of special groups within territories in 
which another Rite either Latin or Oriental flourished, legislation 
had to be interpreted, extended or restricted. This last factor alone 
will engage the canonists of both Rites after the promulgation of the 
new Code of Canon Law for the Oriental Church. 
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HOLY VIATICUM * 


Holy Viaticum is Holy Communion. Before entering into techni- 
cal terms or distinctions we should insist on that. And upon the 
corollary that when dealing with the law concerning Viaticum, we 
are concerned with the Substance, not with terms or formulas or 
niceties of language. If we keep that thought in mind, it will help 
us to understand why the laws which were formed ‘to safeguard the 
pastoral office and its priority in the care of souls give way so 
thoroughly to the need of the souls themselves—almost to the ex- 
tent that we seem only to explain a law and then to explain it away. 

Holy Viaticum is Holy Communion given to one in danger of 
death.1 The word takes its meaning from the purpose of the Com- 
munion of preparing the soul for the fateful journey into eternity 
and of fortifying it with the spiritual food and safeguards which 
will enable it to meet the moment of death. A little thought will 
clarify the fact that the Eucharist as a Sacrament could be called 
Viaticum at any time. St. Thomas’ “ futurae gloriae nobis pignus 
datur ” illustrates its fundamental purpose which is precisely food 
which will nourish us unto eternal life. The term was apparently 
never used, however, except in relation to Sacraments given to the 
dying. Father James J. Hannon? in his Catholic University thesis 
on Viaticum has several very interesting pages on pre-Christian 
usage of the term, and of the corresponding Greek “ ephodion”. It 
will be enough for us to note, on his authority, that it was so used 
by the pre-Christian pagans not only in a general sense of food or 
equipment for a journey, but in the particular sense of fare for the 
voyage to the after life. (They had to have money to pay Charon, 
the boatman on the river Styx.) Besides the Greek and Roman 
usage, the practice itself in relation to death, can be found in even 
more ancient times. The Egyptian tombs of the First Kingdom 
give evidence of the general religious practice of supplying equip- 

*Paper read by the Very Reverend Msgr. David M. Maloney, J.C.D., 
Chancellor, Archdioceses of Denver, at the Rocky Mountain Canon Law 


Conference, a Regional Meeting of The Canon Law Society of America, held 
October 16-17, 1956, at the Herring Hotel, Amarillo, Texas. 


1Statkus, The Minister of the Last Sacraments, Catholic University, 1951, 
p. 65; Vermeersch, Theologia Moralis, III, p. 316. Vermeersch adds the words 
gravi mortis periculo, to give his own idea of Viaticum. 


2 James J. Hannon, Holy Viaticwm, Catholic University, 1951, pp. 1ss. 
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ment and food for the journey after death. Sometimes, if they 
were rich enough, they even supplied a boat for the purpose! 

It is fairly evident that the early Church simply took over the 
pagan word because it had some rough correspondence (however 
gross some of its connotations) to the Christian Thing, as it did in 
many other cases. The pagan word was made to fit the Christian 
idea. In this case it required less forcing than it did, for instance, 
in St. Paul’s adoption of charity and of grace. Time has served to 
divorce the word from its earlier meaning. At first it was used 
loosely to cover all or any of the Sacraments which were given in 
preparation for death. It came over the centuries to mean only the 
administration of the Most Holy Eucharist to one in danger of 
death. It reached that exclusive meaning sometime in the age pre- 
ceding the Decretum of Gratian, and by that time it had lost any 
connotation of pre-Christian usage or belief.* 

For our present purposes, Viaticum is the administration of the 
Most Holy Sacrament to one in danger of death from whatever 
cause. Danger of death is the phrase used, and authors are careful 
to remind us that those words do not mean the instant of death, or 
imminence of death, or certainty of death. Danger of death is that 
combination of circumstances in which one, according to ordinary 
human contingencies, is apt to die. While it is not the mere possi- 
bility of death (which always exists), it is the probable danger that 
we must have in mind. 

It will be useful here to emphasize the true meaning of the words, 
so that we may somewhat avoid the apparent tendency, especially 
in Catholic hospitals, to restrict administration of the last rites to 
the patient who is in imminent danger, i.e. is actually dying. The 
reason of course, is to be found in the readiness and ease with which 
in the normal Catholic hospital spiritual needs can be supplied. 
However, we cannot too strongly emphasize that all that is required 
for Viaticum is danger of death—periculum mortis. And any tend- 
ency to restrict the time of the proper reception of the last sacra- 
ments will carry with it the danger that the sick person may not 
receive these most urgently needed sacraments when he is in full 
use of his faculties. And the loss in spiritual profit is obvious to 
any priest. 

3]. BE. S. Edward, The Pyramids of Egypt, London, 1947, p. 28ss and passim. 


4 Hannon, Holy Viaticum, p. 4. 
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It is worthy of note that canonists and moralists are agreed that 
the Thing, rather than the word is at issue, when dealing with 
Viaticum. For that reason, the act of receiving Holy Communion 
fulfills the obligation whether or not one knows of the obligation. 
Or whether or not one knows he is in danger of death. Again the 
obligation does not urge, if one has already communicated the same 
day, or even a few days, before one is placed in danger of death. 
At least in practice, for the authors do dispute the point. And yet 
further, Holy Communion received per modum devotionis, in time 
of danger of death eo ipso fulfills the obligation. Nor does the 
formula of words used in giving the Sacred Host have any effect 
upon the fact of receiving Viaticum. 

With these preliminary observations made, let us turn to the more 
important points concerning the law of the Church dealing with 
Holy Viaticum. We shall try not to get lost in a multidue of techni- 
calities and disputes, many of them now merely historical, and to 
present what is the law and mind of the Church as to the following 
points: 1. The obligation of receiving Holy Communion when one 
is in danger of death, and the consequent obligation of priests 
having the care of souls to administer to their sick “ tempestive ”’; 
2. the proper minister of Viaticum; 3. The abrogation of the Eucha- 
ristic Fast, and the conditions under which one is entitled to take 
advantage of it under the title of receiving Viaticum; 4. the recipi- 
ent of Viaticum, i.e. who are bound by the precept and therefore 
privileged by the exemption from the Fast. 

It seems useless to enter into the dispute whether the precept of 
receiving Viaticum is of divine or ecclesiastical origin. Canon 864 
takes the practical course of stating, without reference to the re- 
mote or proximate source of obligation, “in danger of death from 
whatever cause it may proceed, the faithful are bound by precept 
to receive Holy Communion.” It need hardly be emphasized that 
the precept binds sub gravi. The seriousness of the matter, the fate- 
fulness of its outcome, the fact that the Eucharist was designed by 
our Lord precisely as preparation for eternity, all of these show the 
gravity of the obligation. All the authors (and they seem to have 
the better part) who argue for the divine origin of the precept base 
their reasoning in part on the seriousness of the matter. One who 
faces the crucial moment of his existence on which his eternal fate 
depends cannot ignore the specific preparation and nourishment 
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which Our Divine Savior gives in Holy Communion to meet that 
very moment.5 

Perhaps with that preliminary observation we can summarize the 
teaching of canonical science as to the obligation which binds the 
faithful in this way: 


1. All agree as to its gravity. 

2. The obligation begins when danger of death begins. 

3. It can be fulfilled by prior reception (this is at least solidly 
probable and safe to follow in practice) either the same day before 
one falls into the danger of death, or even several days. Father 
Hannon says six to eight days.® 

4. It is fulfilled by one worthy reception of the Sacred Eucharist. 

5. But frequent reception is permitted and urged (canon 864, 2 
and 3) and this under conditions of Viaticum as long as the danger 
lasts (i.e. without observing the Eucharistic Fast). 

6. Even when one has already received the same day, he may and 
it is the wish of the Church that he do, receive again after danger 
of death has begun (canon 864, 3).7 

7. Since the obligation is grave, it would require a grave cause to 
excuse from it. The necessity is necessitas de praecepto, rather 
than necessitas medi. 

8. The time for fulfillment is that time during which danger of 
death lasts. If one recovers, and he has not fulfilled his obligation, 
he is not required to supply by a subsequent reception of Holy 
Communion at an early opportunity, as he would be, e.g. if he had 
omitted Communion during the paschal season. But he has sinned 
gravely by his neglect. 


This presents an interesting question: authors do not fix a time, 
providing life and danger both continue to exist. However, if life 
ceases without reception of Communion one has sinned gravely. 
So, too, if the danger ceases and life continues. Does the mere un- 


5 Hannon, Holy Viaticum, p. 76ss. 
6 Cf. Cappello, De Sacramentis, n. 483 “ paucis ante diebus”. 


7 The Code removes a long standing dispute as to whether one who has 
already communicated on the day in which he is placed in danger of death, 
may or should again receive; canon 864, 2: Etiamsi eadem die sacra com- 
munione fuerint refecti, valde tamen suadendum, ut in vitae discrimen ad- 
ducti denuo communicent. One can and should be encouraged to receive. 
Yet it remains solidly probable that he is not bound under sin to do so. 
Cf. Cappello, op. cit., n. 482; Hannon, p. 94. 
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foreseeable continuation of the two factors remove sin or delay its 
commission, when neither depends upon the will of the sick person? 
It would seem not. Therefore, speaking as one less wise, the writer 
would hazard the opinion: a grave sin of neglect is committed if one 
delays notably to receive, provided he is given the opportunity, 
after danger of death begins to be present. After all, the subse- 
quent and unforseeable future events either of recovery or death 
cannot affect the state of conscience of the sick person. As a provo- 
cation of discussion, could I suggest that surely if one continues in 
danger of death for a month, or even less, he sins gravely if he does 
not communicate, regardless of whether he recovers or not. 

So much for the obligation resting upon the sick person. What 
is of more practical import to the priest is his own obligation. There 
is an obligation for any priest, whether it arise from justice or from 
charity, to see that a sick person for whom he cares does receive 
Holy Communion when he is in danger of death. And to see that 
Holy Communion is received at a time when it will be most fruitful 
for the patient. We shall try now to specify the obligation and its 
gravity. 

By way of introduction, we should observe that in order to know 
his own obligation the priest must first inform himself of the extent, 
the nature, and the gravity of the obligation as it rests upon the sick 
person. He must also know the general mind of the Church as ex- 
pressed in canon 850, giving precedence to the pastoral office in this 
solemn charge. But he ought not to take refuge in that canon in 
order to excuse himself from his priestly duty. All of us who in any 
way share in the care of the sick, share in an obligation to those in 
our charge. It is of less importance how they came to be in our 
charge. Keeping in mind always the preferred position of the pas- 
tor, any priest ministering to the sick must pay even more attention 
to the mandatum of canon 865: Sanctum Viaticum infirmis ne 
mmium differatur; et qut animarum curam gerunt sedulo advigilent 
ut eo infirmi plene sui compotes reficiantur. Cappello observes that 
this obligation is genere suo gravis.8 

It will be helpful here to observe the monition given by the 
Church in the Roman Ritual to the same effect. The Ritual re- 
minds the pastor especially, but also all having care of the sick, that 
not the least of our duties is to care that they receive the Sacra- 
ments in good time, and fruitfully. Upon learning of the illness of 


8 Cappello, De Sacramentis, I, n. 485. 
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those in his charge, the priest should not wait to be called, but 
should go at once to the sick person’s home. One visit should not 
satisfy, but it should be repeated as often as it is needed. If danger 
of death is present, the pastor should warn the sick person not to let 
himself be deceived by idle flattery, by anxious relatives or an ill- 
advised doctor, or the astuteness of the devil, but he should rather 
prepare himself for the due reception of the Sacraments while he is 
still in full possession of his senses.® 

Pastors and other priests having care of souls are bound in justice 
to administer Holy Communion, not only when such reception is of 
precept, but also when the faithful ask for it reasonably. That is 
true at all times. But the Code in canon 865 makes a particular 
application of that rule to the administration of Viaticum, and 
warns (as does the Ritual quoted above) that it is not to be unduly 
delayed. The gravity of the obligation can be illustrated by the 
dispute as to whether a pastor, or other priest charged with cura 
animarum, can neglect or refuse to administer Viaticum even when 
it means danger of his own life. Father Hannon points out ?° that 
there is at least a probable opinion that frees him from grave sin, 
since Viaticum, unlike Confession or Baptism is not necessary for 
salvation. It seems that papal responses binding the priest charged 
with care of souls to administer Sacraments even with resulting risk 
to his own life, mention only Confession and Baptism. The distinc- 
tion is of little value to the pastor today. If he goes for one pur- 
pose, he will hardly find reasonable cause, even in case of con- 
tagious disease, to refrain from giving the other Sacrament. As 
Father Hannon observes, the scandal created by one who would 
refuse out of fear for his own life would under present conditions be 
great enough to outway any excuse created by the danger. 

A word about the obligation of others. Besides pastors and those 
technically having cura animarum, who have an obligation in justice 
to administer Viaticum to their faithful, other priests have an obli- 
gation in charity when the occasion arises. And the source of the 
obligation will not make its violation any less a grave sin, when 
the need is grave. It seems to this writer quibbling to fuss about 
the source of the obligation. It would especially be so on the part 
of a parochial assistant in this country. Recognizing the possibility 
of excusing factors, and that such factors are more easily present 


9 Roman Ritual, III, c. 4, n. 1, 10. 
10 Holy Viaticum, pp. 122, 123. 
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when the obligation arises only from charity, we contend neverthe- 
less that an obligation from charity can be a serious one, and that 
an obligation dealing with the care of souls at the time of their 
greatest need is a grave one. 

The parochial assistant in this country is technically the vicarius 
cooperator of canon 476. It is true that his position is better con- 
sidered not to be a canonical office. One may argue that he has no 
obligations in justice because he is not one of the persons described 
in canon 451, 2. 

A more adequate answer to the question would recognize the de 
facto situation that exists. The assistant shares in the pastor’s 
right to give Viaticum and to care for the sick of the parish. And 
he automatically would share in the pastor’s obligations, and in 
some degree, surely, ex justitia. His precise powers and obligations 
may be fixed by diocesan statutes, or by episcopal mandate in a 
particular case. Generally, however, there is a common usage here 
by which the assistant exercises his priestly ministry in a parish, 
sharing in all the work of caring for souls. So that he makes daily 
use of pastoral powers and functions. And he is compensated pre- 
cisely for fulfilling those functions. His reason for being is that 
there is more to do than the pastor can care for by himself. And in 
most cases his share of the pastor’s office in care of souls is increased 
rather than decreased by his status of assistant. I mean that the 
pastor is often detained from the spiritual ministry by bothersome 
details of parish management. And that the assistant therefore 
supplies precisely in this field of care for souls—confessions, sick 
calls, and the like. It is a rare pastor who reserves to himself the 
right to take all sick calls that come in after midnight! And it 
would therefore, I submit, be a rash assistant who would absolve 
himself from a sin against justice if someone in the parish dies with- 
out Viaticum (or other Sacraments) because of his neglect. 

It is the mind of the Church that Viaticum be administered by 
the pastor. Canon 850 gives to him the right and duty of doing so 
in the confines of his parish.™ 

However, the exclusive right given to the pastors is modified to 
give precedence to the spiritual good of the faithful, and the excep- 
tions are so far-reaching that it would seem a fruitless task to 
attempt to do much about safeguarding the pastoral right from 


ey Statkus, Minister of the Last Sacraments, p. 66ss; Hannon, Holy 
Viaticum, pp. 102ss. 
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intruders. It will not be amiss perhaps to observe that historically 
the definition of that right was a defense of the pastoral office 
against what seemed to pastors and bishops an invasion by the 
regular clergy with consequent anarchy in parochial life. The con- 
dition is surely non-existent in this country, if it exist anywhere 
today. It would be foolish to stress the lawful reservation to the 
extent of doing harm to souls. And it is not the mind of the Church 
that it should be so stretched. 

We have already spoken of the general usage in this country 
whereby assistants habitually administer the last Sacraments with- 
out a thought of referral to the pastor. And in our opinion they 
do rightly. Besides this exception, we can note the following: 


1. Authors, by their interpretation of the law, have limited the 
pastor’s right to the administration of Viaticum, to Viaticum strictly 
so-called. Vermeersch is the originator of this distinction between 
Viaticum strictly considered, and Viaticum of devotion. He con- 
tended that only Viaticum which is of precept is reserved to the 
pastor, and not that which is received ex devotione. Whatever we 
think of the distinction, and it does not seem to have much founda- 
tion in the law, we must admit however that its acceptance by 
canonists and moralists of good-standing such as Damen, Coronata, 
and Cappello, besides Vermeersch himself, put beyond doubt the 
fact that the opinion is probable and can safely be followed in 
practice. 

2. The law itself, by its referral to canon 848, excepts from the 
pastor’s privilege any case of necessity. Necessity is said by some 
to arise out of the illness or the absence of the pastor. That, how- 
ever, seems to restrict the possibility of necessity too closely. It can 
arise from any variety of circumstances. So that we may conclude 
that “if one were to depend entirely upon the pastor, one could 
probably be deprived of the saving help of Holy Viaticum” ! he 
may lawfully receive Viaticum from another priest. Any priest 
can be called on, obviously. The great care the Church exercises 
at other times in safe-guarding the freedom of choice of minister in 
the reception of the Sacraments is seen here too. Even a priest 
under censure can act in case of necessity. And only if he is a 
vitandus, or an excommunicatus toleratus but under a sentence, 
must he refrain from offering his services. Such a one would have 
to wait to be asked. 


12 Hannon, Holy Viaticum, p. 108. 
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3. The third exception made by the law is in favor of superiors 
of religious houses, whether local or general. Any superior of an 
exempt religious house has the right to administer Viaticum to his 
subjects. Included besides the members of his own religious order 
or community, are those who habitually live in the religious house, 
such as servants, students, guests, and the sick in hospitals under 
care of the order. Female religious houses subject to a clerical 
community are cared for by their religious superior, i.e. that priest 
to whom they are subject. Other female religious are ministered to 
by the pastor in his own territory. 

4. A fourth exception is in favor of hospital chaplains. By virtue 
of canon 464, 2, a bishop may exempt an institution such as a hos- 
pital from the jurisdiction of the local pastor. In such a case, the 
chaplain enjoys those pastoral powers which the bishop has con- 
ferred on the chaplain, either personally, or on the chaplaincy as a 
quasi-officitum. Unless such specific exemption and delegation of 
pastoral powers has been made, the hospital follows the rule of all 
other institutions in the parish not exempted by law. The pastor is 
the proper minister of Viaticum. 


In this country it would seem that only occasionally does a bishop 
make the official, canonical exemption from parochial jurisdiction. 
But again, I would appeal to general usage to justify the practice 
whereby a hospital chaplain, even not enjoying the exemption and 
delegation authorized by the Code, would proceed to administer the 
Sacraments, including Viaticum, to all those in the hospital. After 
all, that is the main reason for his being there. There is a wide- 
spread usage to confirm the propriety of his so acting. And it could 
become a troublesome nuisance if he were required to estimate, to 
ponder, to account for each case, to adjudge when necessity exists 
which would justify his going ahead without seeking the pastor’s 
permission, and when he must (horresco referens) call the pastor in 
to administer Holy Communion. 

The foregoing must of course be submitted to correction by the 
wishes and statutes set forth by each bishop in his own diocese, and 
also to the usage followed by the priests in any locality. What we 
must remember is that salvation of souls remains the supreme law, 
and those in immediate care of the sick must have a certain liberty 
of action. 

The abrogation of the Eucharistic Fast. It is common knowledge 
that the Eucharistic Fast does not bind in danger of death. It 
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might be well to remind ourselves again that danger of death is not 
imminent danger, nor the hour of death, nor any other restrictive 
phrase. It is that danger which justifies the reception of Extreme 
Unction—the series of circumstances in which death probably can 
result in the light of human experience. It differs from the circum- 
stances necessary for Extreme Unction only in its source. The 
danger of death in which Viaticum is to be administered and which 
abrogates the need for the Eucharistic Fast, can come from any 
source: internal (sickness) or external (air raid, shipwreck, battle, 
execution). 
We might summarize the law in this way: 


1. Everyone obliged to receive Viaticum is dispensed from the 
Eucharistic Fast, even if he can keep it without inconvenience. But 
on this, more later. 

2. Repeated reception of Holy Communion as Viaticum is al- 
lowed, and even urged, and this without obligation of fasting, as 
long as the danger of death continues to exist. 

3. Authors recommended (while recognizing the dispensation) 
that those who are in danger of death, other than from sickness, 
receive at a time and in circumstances in which they can do so and 
still observe the usual Eucharistic Fast. 

4. As Father Gerald Kelly, 8.J., reminds us, the faithful will usu- 
ally be rather too strict than too lenient with themselves, even when 
sick, in order to receive while fasting.13 

5. The instructions of the Holy See as to soldiers drafted for war, 
or mobilized for battle, will help to establish norms for similar cir- 
cumstances involving civilians. We should remember: 

a. It is not necessary that a person in danger of death be in such 
circumstances that death is certain or almost certain. Thus, eg. a 
city in the path of an atomic bombing raid is filled with those who 
can, and as far as is feasible, should be (huwmano modo) fortified by 
Viaticum.1* 

b. On the other hand, the mere existence of a state of war, or of 
membership in the armed forces, or the mere possibility of atomic 
attack, is not enough. 


13 Medico-Moral Problems, Part IV (St. Louis, Mo., 1952), p. 49. 


14 The practical difficulties in such a situation are staggering. It is men- 
tioned here only as illustration. 
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In addition to the ordinary military faculties, which show very 
clearly that not every soldier is ipso facto entitled to exemption 
from fast, nor bound by the obligation of Viaticum, the Holy See 
has issued several directives which will help us to understand the 
mind of the Church: 


1. May 29, 1915, the Sacred Penitentiary declared that every 
soldier who is in a state of warlike assembly, mobilization, can ipso 
facto be considered to be in danger of death, so that he can be ab- 
solved by any priest.15 Lest we stretch this too far we must remem- 
ber the precise circumstances in France in that year, in which cir- 
cumstances the answer applied. It was a particular response. 
February 11, 1915, the Congregation of Sacraments declared that 
soldiers about to enter battle, “ad proelium vocati”, could receive 
Holy Communion after the manner of Viaticum.’® 

2. Again the Congregation of Sacraments in a question submitted 
by the Archbishop of Lyons, replied that soldiers mobilized “in 
procinctu” for war could not use the privilege of receiving Holy 
Communion without fasting. It is to be observed that this is ap- 
parently a private response. It does not therefore have the binding 
force of the others but it is indicative of the Holy See’s attitude. 
The decision is listed by Hannon, p. 97, but not in the Acta. 


Out of which we can perhaps draw these conclusions: On the one 
hand, the law makes no distinction between those in danger of death 
from sickness and those in danger of death from war or a similar 
cause. The general principal holds: where the law does not distin- 
guish, there is no ground for inventing distinctions. That would 
especially be true of imposing obligations. Nevertheless, authors 
do make a distinction and oblige those in danger of death but not 
from sickness to receive if possible in circumstances in which they 
can observe the fast. Hannon cites Vermeersch, Vermeersch- 
Creusen, Cappello, Noldin-Schmitt, and Priimmer. These men are 
not ordinarily rigorists. Therefore it would seem a bit dangerous to 
administer Holy Communion, even as Viaticum, to one who has 
broken the fast but is in danger of death from a cause other than 
sickness, if such a person could without grave inconvenience receive 
at a time when the ordinary fast is possible. As Hannon remarks, 
there will be times when doubt exists, and when the doubt is a solid 


15 AAS, VII, p. 282, apud Hannon, H. Viaticum, p. 87 and note. 
16 Hannon, p. 88; AAS, VII, p. 97. 
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one, the decision would more prudently be made in favor of exemp- 
tion from the fast. 

A final word about those who are to receive Viaticum. The first 
and obvious class includes all those who have reached the age of 
reason, and remain rational. A second group would be children 
who have not yet been admitted to Holy Communion. If there is 
enough evidence of the use of reason that they can recognize the 
difference between Holy Communion and ordinary bread, they can 
and should be prepared for Holy Communion and given Viaticum. 
Cappello writes (n. 481): 


Id valet etiam pro iis qui nondum ad primam communionem admissi 
fuerint, dummodo sciant Corpus Christi a communi cibo discernere 
illudque reverenter adorare (can. 854, par. 2). Hine “ detestabilis omnino, 
ait Decr. Quam Singulari, N. VIII, est abusus non ministrandi Viaticum 
...Pueris post usum rationis”. In dubio de pueri discretione, parocho 
non est vera obligatio tribuendi Viaticum, sed libera facultas, qua lauda- 
bilius utetur; nam deficiente certa prohibitione, potius eligendum est quod 
puero magis prosit.17 


A third group is the insane. If a person has been insane from 
infancy, there can be no administration of Viaticum. If, however, 
a person has had the use of reason, and has made his First Com- 
munion, i.e. has had the requisite instruction concerning the Blessed 
Sacrament, and has later lapsed into insanity, he can and usually 
should be given Viaticum when in danger of death. To be more 
specific (always on Hannon’s authority, but with the comment that 
these are the teachings commonly recognized as sound): 18 


1. Even for the insane who have been so from infancy, it may be 
possible that they can be instructed as to the Eucharistic presence 
in accordance with their mentality and in that case they should be 
so instructed and fortified with Viaticum. Notice: Viaticum, not 
habitual reception of the Sacred Species. It would be only if the 
insanity were directed toward the Holy Eucharist, or the person of 
Our Lord, that such action could not be taken. 

2. For those with lucid intervals, the Roman Ritual explicitly 
allows reception of Holy Communion—habitually, during the lucid 


17 Cf. also, Hannon, p. 148, who has some useful suggestions about pastoral 
zeal in this regard. 


18 Holy Viaticum, pp. 135-137. 
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intervals. A fortiori the obligation of Viaticum would be binding 
upon such a person. But the reception should be confined to lucid 
intervals if there is reasonable hope for such lucidity while the 
danger of death exists. If there is no such hope, Viaticum should 
be given even in the absence of lucidity. 

3. For those who have lost their sanity and do not regain it, a 
similar rule is given. They can and should be fortified with Holy 
Viaticum. , 

4. Even those who are delirious should be given Holy Com- 
munion, provided they have had the requisite prior knowledge and 
have received before, and they have shown the pious and religious 
sentiments affording a basis for the presumption that they have the 
requisite habitual intention of receiving in danger of death. 

5. “What is allowable in this matter to the recipient becomes 
mandatory for the minister ”. 

6. The possibility of danger of irreverence should always be 
prudently investigated. But such investigation need not be carried 
to scrupulous lengths so as to nullify the right of such a person to 
communicate unless he is actually lucid. There need be, e.g., no 
catechesis designed to show a senile patient is not in fact senile. As 
long as such a one can recognize the Sacred Species and receive 
devoutly, he has a right to Viaticum—or even to periodic com- 
munion ex devotione. 

As a summary of the present law on Viaticum, I do not know 
anything more clear and succinct than this by Vermeersch in the 
Vermeersch-Creusen, Epitome Iuris Canonici (translation with 
apologies to Vermeersch and the reader): “ Of those dangerously 
ill, as well as of those in danger of death from a cause other than 
disease, the Code sets forth these things: a. The precept of receiving 
Holy Communion is confirmed; b. the controversy that had existed 
on the point being ignored, it permits and even strongly urges that 
one who has already communicated when not in danger of death, 
and then falls into danger of death on the same day, should again 
receive; ¢. it permits and finds it becoming that once a day with the 
prudent advice of the confessor Viaticum should be repeated while 
the danger lasts; d. it forbids by an opportune warning that Viati- 
cum should be too long delayed, and it leaves it to the zealous vigi- 
lance of those who have care of souls to see to it that the sick receive 
Viaticum while they are in full possession of their faculties.” 


Decrees and Berisinns 


CANONICAL 


PROHIBITION OF BOOK 


The Supreme Sacred Congregation of the Holy Office on July 12, 
1956, announced the prohibition and insertion in the Index of for- 
bidden books of: Le deuxiéme sexe, 2 vols., Gallimard, Paris, 1949; 
and Les mandarins, Gallimard, Paris, 1954. Both of these books 
were written by Simone de Beauvoir. 


* * * * * 


CLOISTER OF NUNS 


The Sacred Congregation for Religious issued on March 25, 1956, 
an Instruction regarding the Cloister of Nuns. To preserve, in 
these times when men’s minds are ever more vehemently drawn to 
externals, that strict cloister which is one of the chief elements of 
the contemplative life, both to preserve the solemnly professed 
chastity and to encourage the greater union with God of the 
member of the religious community, the Sacred Congregation has 
issued a lengthy Instruction. After discussing the Papal Cloister 
in general the Instruction takes up the Major Papal Cloister. 
Under this heading it considers thé nature of each Cloister, the 
egress therefrom of the nuns, the entrance therein of strangers, the 
guarding of the Cloister. In the next section the Instruction dis- 
cusses the Minor Papal Cloister. Under this heading it again con- 
siders the nature of such Cloister, the division of the monastery, 
the egress therefrom of the nuns, the entrance therein of strangers, 
the guarding of the Cloister. A fourth heading considers Papal 
Cloister and Federations. A final heading gives norms for the 
establishment or re-establishment of the Papal Cloister. 


* * *% *% * 
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EDICTAL CITATIONS BY ROTA 


On July 7, 1956, the Sacred Roman Rota cited by edict Mrs. 
Alma Weiss, respondent in the case Benhen—Weiss, nullity of mar- 
riage. 

Likewise, on July 7, 1956, the Sacred Roman Rota cited by edict 
Mr. Richard Charles Cringle, respondent in the case Boncenne— 
Cringle, nullity of marriage. 

Further, on July 20, 1956, the Sacred Roman Rota cited by edict 
Mr. James Wilson, respondent in the case Axtmann—Wulson, 
nullity of marriage. 


* * * * * 


INSTITUTES OF SOCIAL SCIENCES 


The Sacred Congregation for Seminaries and Universities on June 
29, 1955, established in the Faculty of Philosophy of the Gregorian 
University an Institute of Social Sciences, in perpetuity and with 
the power to confer academic degrees, after the usual five year trial 
period. 

On November 25, 1955, the same Sacred Congregation established 
an Institute of Social Sciences in the Faculty of Philosophy of the 
Pontificial Athenaeum “ Angelicum.” 


* * * * * 


FACULTIES OF SACRED THEOLOGY 


On September 8, 1955, the same Sacred Congregation established 
canonically, the five-year trial period being satisfactorily com- 
pleted, the Faculty of Sacred Theology at Trier. 

On December 8, 1955, after the usual trial period, the same 
Sacred Congregation established in Rome the Faculty of Sacred 
Theology in the ‘ Marianum ” College maintained by the Servites. 


* * * * * 
DECREES OF AFFILIATION 


The same Sacred Congregation for Seminaries and Universities 
declared affiliated for a period of five years to the Faculty of Sacred 
Theology of the Canadian Catholic University of Montreal the 
Major Seminary of Fu-kuo-ka and the Major Seminary of Saint 
Boniface. This was by decrees dated March 7, 1955. By decree 
dated May 9, 1955, the Sacred Congregation declared affiliated for 
five years to the Roman Pontifical Institute for Sacred Music the 
Toronto School of Sacred Music called “St. Michael’s.” 


* * * * * 
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APPROVAL OF SCHOOLS 


The Sacred Congregation for Seminaries and Universities ap- 
proved, on October 20, 1955, the social school in the Catholic 
University of Peru, at Lima; and the statutes of the Faculty of 
Sacred Theology in Sydney, Australia, it approved on December 8, 
1955. 


TAKING OF PROPERTY 


When the Town of Somers, N. Y., attempted to take the prop- 
erty of one Nora Brainard under Article VII-A, Title 3, of the New 
York Tax Law which provides for judicial foreclosure of tax liens 
on real preperty it violated the constitutional requirements of due 
process, according to the United States Supreme Court. Nora 
Brainard had lived alone, with no relative in the State of New York 
nor any other person to act for her. Despite the fact that she 
had been known for fifteen years to be an incompetent person the 
Town had made no attempt to have a guardian or committee 
appointed for her person or her property until after entry of judg- 
ment of foreclosure on her property. Consequently, the taking of 
her property, although all other provisions of the Tax Law were 
observed, did not measure up to the standards of due process. 


* * % * * 


“BARGAINING IN GOOD FAITH” 


The United States Supreme Court has held that good-faith bar- 
gaining in labor disputes requires that claims made by either party 
to the bargain be honest. In a case in which the employer made 
repeated statements about inability to pay an increase in wages 
but did not make the slightest effort to substantiate the claim the 
Court held that the National Labor Relations Board could reason- 
ably conclude that the company was guilty of an unfair labor prac- 
tice. Among other things, the company had denied the union’s 
request to look at the books, arguing that the union had no legal 
right to such information. 


* % * * *% 
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EMINENT DOMAIN 


The United States Supreme Court has held the United States 
Government not liable, by reason of the fact that the State of 
Louisiana had donated to the United States its right to destroy 
certain timber without prior notice, to pay for the timber destroyed 
in the process of building a levee on the Mississippi river. The 
timber in this case was growing on land located between the low 
and high water marks along the river. This land, called “ batture,” 
is subject to a servitude in favor of the state for use in building 
levees and may be used for that purpose without payment of com- 
pensation to the owner. The levee was part of the federal flood 
control plan and was to be built by the Federal Government, 
Louisiana furnishing the necessary rights of way “ without cost.” 
The contractor for the government began to clear the batture with- 
out giving notice of its intention to bulldoze out of the area trees 
belonging to the petitioner, who sought to recover their values 


from the United States Government. 
* * * * * 


VENUE 


The United States Supreme Court has held that the proper 
jurisdiction in which to prosecute violations of the Universal Mili- 
tary Training and Service Act is the district to which those subject 
to the Act were ordered to report. In these cases certain conscien- 
tious objectors who resided in one federal judicial district were 
ordered to report in another for civilian work in lieu of military 
service. The Court said, “ We are led to this conclusion by the 
general rule that where the crime charged is a failure to do a 
legally required act, the place fixed for its performance fixes the 
situs of the crime.” The duty violated was the duty to report. 


* * * * * 


LOYALTY PROGRAM 


The United States Supreme Court has held that the term “ na- 
tional security ” as used in the 1950 statute empowering the head of 
any agency to which it applies to “. . . in his absolute discretion 
and when deemed necessary in the interest of national security, 
suspend, without pay, any civilian officer or employee (of his 
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agency),” has a limited meaning and is applicable only to “sensi- 
tive” activities that are directly concerned with the nation’s safety 
as distinguished from the general welfare. The Court noted that 
eleven agencies are mentioned specifically in the Act. Of these, eight 
are concerned with military operations and three with international 
relations, internal security, and stock-piling of strategic materials. 
If Congress had intended to cover all government employees, the 
Court reasoned, it would not have limited the act to selected 
agencies. The Court further noted that the Act reflects the con- 
cern of Congress for procedural rights of employees and shows the 
desire of Congress to limit unreviewable dismissal power to the 
minimum necessary to protect national security. This is deduced 
from the provision that dismissal by one agency does not affect 
the employee’s right to seek employment in another department or 
agency if the Civil Service Commission determines that he is eligible 
for such other employment. In addition, the Executive Order 
under which the Secretary of the Department of Health, Educa- 
tion and Welfare acted in dismissing the employee in question was 
not in conformity with the Act. It provided for discharge of an 
employee regardless of the kind of job he held and made no pro- 
vision for a determination that the suspected employee did in fact 
hold a “sensitive” position which he might use to endanger the 


national security. 
*% * *% * * 


COMMUNISM 


The United States Supreme Court has held that the decision of 
the Supreme Court of California that membership in the Commu- 
nist Party constituted “just cause” for discharge of an employee 
under a collective bargaining agreement rested on adequate state 
grounds making it unnecessary to consider federal constitutional 
questions raised in the case. While lower courts had held that 
such ground for discharge had been waived by the company since 
it had continued to employ the person for two years after it had 
discovered her political affiliations, the Supreme Court of California 
held that the doctrine of waiver could not be applied in this case 


because of state public policy against protecting Communists. 
*% % * * * 
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DUE PROCESS 


The Court of Appeals of New York has held unconstitutional a 
statute requiring evaporated skimmed milk to be sold in containers 
of not less than ten pounds net weight on the ground that it was 
unreasonable and arbitrary in relation to the problem with which 
it supposedly was intended to deal. The apparent purpose was to 
prevent confusion between evaporated skimmed milk and evapo- 
rated whole milk on the part of the consumer. This, however, could 
have been achieved by distinctive markings on the containers. To 
set this minimum weight limit was to prevent any sales of evap- 
orated skimmed milk at the retail level for household use. While a 
statute is entitled to a presumption of constitutionality, and while 
protection of the public health is within the ambit of police power, 
and while questions of the appropriateness of legislation are for 
the legislature to decide, still due process demands that the law be 
reasonably related and applied to some actual and manifest evil. 
Said the Court, “ The property of a citizen, including his right to 
sell non-deleterious substances, may not be taken from him without 


rhyme or reason.” 
* * * * * 


OFFER AND ACCEPTANCE 


The Court of Appeal for Louisiana, First Circuit, has held that 
an auto dealer’s advertisement was not merely an invitation to 
bargain which the purchaser had failed to take up by omitting to 
mention the special deal of two cars for one in making his original 
purchase. The Court held, instead, that the advertisement was a 
continuing offer to the public, and any obligation to mention the 
special deal at the time of the original purchase fell on the dealer. 
The Court also rejected the dealer’s contention that the buyer was 
bound by the written purchase contract. Noting that the small 
small print had not been called to the buyer’s attention the Court 
quoted the Ohio Supreme Court to say, “ There is entirely too much 
disregard of law and truth in the business, social and political 
world today. . . . It is time to hold men to their primary engage- 
ments to tell the truth and observe the law of common honesty and 
fair dealing.” Not only had the small print not been brought to the 
buyer’s attention but found penciled on the contract were the 
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words “ No ’55 deal,” which the buyer testified were not on it when 


he signed it or when he went to get his new ’54 car. 
* * * * *% 


DIVORCE 


The Superior Court of New Jersey, Chancery Division, has re- 
cently denied a divorce because the plaintiff did not come “ with 
clean hands,” and in New Jersey a divorce is regarded as an 
equitable action. The plaintiff had married the defendant at a 
time when he was already married, but in his application for a 
license stated that he had no former wife, living or dead. Later 
he manufactured testimony to support an uncontested divorce 
from the first wife. A year thereafter he went through another 
marriage ceremony with the defendant, giving a false address in 
the application for a marriage license. While the doctrine of un- 
clean hands requires the bad conduct be related to the particular 
matter as to which judicial relief is sought, in this case his bad 
faith, trickery, deception and fraud are part and parcel of the sub- 
ject matter of the case. The Court said, “To allow the plaintiff’s 
application for divorce would ex necessitu (sic) stamp with ap- 
proval the prior fraudulent, deceptive and perjurious tactics by 
which he was able to acquire his status of an unmarried person to 
the end that he might marry the defendant ...a marriage which is 


valid of record only because of his fraud.” 
+ * * * * 


SLANDER PER SE 


The New York Court of Appeals has held that it is not slander 
per se to call someone a “Communist.” The Court pointed out 
what may be actionable libel per se is not necessarily actionable 
per se when spoken. The plaintiff had failed to allege special dam- 
age, so the complaint failed to state a cause of action. Leave was, 
however, given to amend the complaint to include the allegation, 
since there was an assertion that special damage had actually been 


produced by the speaker’s words in the presence of others. 
* * * * * 


POSTAL CENSORSHIP 


The Court of Appeals for the District of Columbia has enjoined 
the Postmaster General from enforcing a third-class mailing ban 
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on two nudist magazines. The Court held that the Post Office De- 
partment had not applied the proper standard of considering the 
magazine as a whole. It was conceded that the text was not rep- 
rehensible, but the magazines consisted primarily of photographs 
and these brought on the ban. The Court said, “No effort was 
made to weigh the material considered objectionable against the 
rest of the contents, or to weigh the risk in permitting the former 
to circulate against the limitation on freedom of the press implicit 
in halting circulation of the latter.” Furthermore, the Court felt 
that no attempt was made to determine whether the publisher 
intended an honest, sincere work or one “ wholly for the purpose 


of profitably pandering to the lewd and lascivious.” 
* * * * * 


INJUNCTION OF BOOK 


The Supreme Judicial Court of Massachusetts has refused to 
grant an injunction seeking to bar the publication and distribution 
of a book critical of krebiozen, a drug claimed to be effective in 
combating cancer. While equity has jurisdiction to enjoin a libel 
an injunction could not be issued in this case because of the over- 
powering constitutional right of freedom of the press and the public 
interest in the subject matter of the book. The Court said, “ The 
establishment of the truth about krebiozen as soon as possible is 
critically important to the public. It is axiomatic in our society 
that full information and free discussion are important in the 
search for wise decisions and best courses of action. ... We grant 
that it could conceivably be here, as claimed, that this attack ... 
will impede progress in the testing of krebiozen. But basing a rule 
on that possibility would end or at least effectively emasculate 
discussion in the very controversial fields where it is most im- 
portant.” 


* * * * * 


BLOOD GROUPING TESTS 


The New York Supreme Court, Appellate Division, Second De- 
partment, has held that “reason and logic, as well as recognition 
of the modern advances in science, compel a determination that the 
presumption of legitimacy is not conclusive but rebuttable.” Since 
the blood grouping tests asked by the husband to determine that 
he was not the father of the twins he was being asked to support 
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was “ relevant ” to the particular action the Court ordered the wife 
and the children to submit to such tests along with the husband 


to determine whether he was excluded from paternity. 
* * * * * 


BIBLE READING IN SCHOOLS 


The Tennessee Supreme Court has sanctioned reading from the 
King James version of the Bible, singing “ inspirational songs ” and 
reciting the Lord’s Prayer in the public schools of that state. It 
has, however, warned school authorities not to go beyond this to 
conduct a program of education in the Bible. A taxpayer and 
father had contended that the Tennessee statute which makes it a 
duty of a public school teacher to read a selection from the Bible 
at the opening of school every day violated the separation of 
church and state provisions of the federal and state constitutions. 
The Court, however, held that the simple reading of a selection from 
the Bible was not the establishment of religion nor an abrogation 
of the state constitutional provision that “all men have a natural 
and indefeasible right to worship God according to the dictates of 
their conscience.” The Court also asserted that the King James 
Bible was non-sectarian. The practices of having the pupils state 
on Monday morning whether they had attended Sunday school the 
previous day and of requiring those who had not to write out cer- 
tain portions of the Bible had been stopped before the Court got 
the case. It would have enjoined those practices, had they still 
been going on. 

THoMAS OwEN MartTIN 


* * * * * 


Bouk Reviews 


A TREATISE ON ADMINISTRATIVE LAW. Morris D. For- 
kosch. The Bobbs-Merrill Company, Inc., Indianapolis, Indiana, 
1956. Pp. xiv-856. ‘ 


Lawyers are frequently confronted by the complexity found in 
administrative law. Hence, a book such as the one reviewed here 
is of much real assistance. Not only will law students find this 
book of considerable value but practicing attorneys will be no less 
benefited. 

The author who is a professor of Law at the Brooklyn Law 
School lays the foundation of his treatise on the basis of delegation. 
Before this basis is discussed, simple introductory remarks are made 
on the legal concepts involved in administrative law. But it is 
delegation, both general and particular, which must be stressed if 
any workable knowledge is to be obtained. 

The author properly stresses the competence of the separate 
branches of government which can delegate their powers. There is 
a straight line between the delegator and the delegatee which must 
always be maintained. This does not mean, of course, that in some 
instances separate delegations from separate branches of govern- 
ment cannot be exercised in single agencies or commissions. But 
it does mean that no branch of government can delegate powers 
not contained in its constitutional provision. Unwarranted dele- 
gation, therefore, can be attacked in the courts and its effect set 
aside as null and void. 

The methods of operation and the items considered in the various 
agencies and commissions of the government are adequately dis- 
cussed. The decisions of the courts where applicable to these 
delegated bodies are referred to in the text with accurate listing of 
cases in the footnotes. 

A useful appendix is the text of the Federal Administrative Pro- 
cedure Act. This appendix could be read profitably before the 
text of this book is studied since the provisions of the Act must 
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necessarily influence the members of the agencies and commissions 
in all their deliberations. A table of cases is furnished. The index 
is detailed and it is subdivided suitably. 


DE PAROECIA DOMUI RELIGIOSAE COMMISSA. Francis- 
cus I. Muller, O.F.M. Pontifictum Athenaeum Antonianum, 
Facultas Iuris Canonici, Theses ad Lauream N. 34, Holy Name 
College, Washington, D. C., 1956. Pp. x-85. 


Doctoral dissertations are expected to be precise studies of 
specific subjects. In this sense, the dissertation of Fr. Muller 
completed under the direction of the Faculty of Canon Law of the 
Antonianum is a good example of graduate work in Canon Law. 

There are a number of separate studies on parishes entrusted to 
religious. In addition to these, every commentator on the law of 
religious has expressed his views on the ways in which such par- 
ishes are entrusted. Perhaps no one has expressed his opinions 
better than Fr. Muller. He has done this by making several dis- 
tinctions by which parishes entrusted to religious can be considered. 

The crux of the involved problem of such parishes is the deter- 
mination of the moral personality of a parish. The author devotes 
sufficient time and space to this consideration. There is, for in- 
stance, a clear-cut distinction between a parish as such and the 
parochial benefice. It should not, however, be assumed that all 
commentators agree with the author’s opinions since the views of 
commentators range from no change at all from the old law to a 
complete reorganization of the old law in the Code of Canon Law. 
It is difficult to reconcile these opinions and a clarification of the 
present law is certainly needed. 

The author holds the opinion that the union pleno ture means 
the union of the parochial benefice with the religious house. This 
does not mean the union of the parish with the religious house. 
The parish remains under the jurisdiction of the local Ordinary 
not the religious Superior. The effect is that the religious house 
obtains and retains all the bona beneficialia but not the property 
or goods of the parish nor of the parish church unless these belong 
to the actual benefice. 

The index is serviceable and sufficiently detailed. 
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THE PASTORAL COMPANION. Revised and Amplified by 
Marcian J. Mathis, O.F.M., J.C.D. and Clement R. Leahy, 
O.F.M., J.C.B. Franciscan Herald Press, Chicago, Illinois, 
1956. Pp. 419. 


This book has been repeatedly edited and now appears in its 
eleventh edition. Its utility is thus demonstrated and readers will 
find this new edition every bit as satisfactory as past editions. 

As its title indicates, this book is of every-day use to the pastor 
and his assistants. It is taken for granted that most pastors and, 
generally, priests have not had the advantage of advanced studies 
in Canon Law and this compact volume will supply them with the 
information they should have in fulfilling their parochial duties. 
There is more in this book than restatements of studies in the semi- 
nary. Up to date corrections and additions are supplied by the new 
editors. Grateful thanks should be given to the editors for they 
have accomplished a purpose which puts many priests in their debt. 

It should be mentioned here that there are found in this book 
many items of occasional use not readily found elsewhere. This is 
true particularly of Oriental Law. 

A significant part of this book deals with the canonical standing 
of religious in regard to the sacred ministry. Thus, observations 
are made relative to religious priests and the local Ordinary, the 
local pastor and the religious pastor. Much cooperative peace will 
result from the fruitful cognition of the items outlined in these 
pages. 

The index is satisfactory. 


THE FACULTIES OF CANADIAN MILITARY CHAPLAINS 
by Rev. Robert J. Ogle. Universitas Catholica Ottaviensis. Dis- 
sertationes ad Gradum Laureae. Series Canonica Altera: 
Tomus I. Ottawa, Canada, 1956. Pp. xviii-267. 


The author properly divides his consideration of faculties into 
studies of faculties in general and faculties in particular. The lat- 
ter may be briefly discussed first because there is little here of a 
controversial nature. The faculties enumerated do not differ 
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materially from the concessions granted by the Holy See to all 
chaplains in military service of whatever nation. The commentary 
on these faculties is clear and sufficient and the chaplains in the 
service of Canada will benefit from a close reading of this com- 
mentary. Chaplains of other nations will gain a better knowledge 
of their own faculties by comparing them with the concessions 
discussed in this book. 

The first part of this book opens with a presentation of the his- 
torical development of the concept and use of chaplains in the mili- 
tary service of Canada. 

In this first part there is a real contribution to the study of 
Canon Law. This is a discussion of the jurisdiction power of the 
military Vicar. It is not altogether certain in which category this 
jurisdiction will be found. The old categories of local and personal 
jurisdiction represented by the Bishop of the diocese and exempt 
religious Superior do not appear adequate in reference to the com- 
paratively new canonical institute of military Vicar. 

The author attempts with vigor to demonstrate that the juris- 
diction of the military Vicar is to be considered as equivalent to 
the jurisdiction of the local Ordinary. He rejects the opinion that 
the military Vicar’s jurisdiction is comparable to the personal juris- 
diction found in exempt religious communities. While the author’s 
view cannot be set aside as untenable, his arguments are not en- 
tirely convincing. Were his view to be accepted, undoubtedly many 
problems of jurisdictional importance could be solved immediately, 
at least by reasonable presumption of authority. Yet, a study of 
the decree of the Sacred Congregation of the Consistory creating 
the military Vicariate in Canada lends no real support to his con- 
tention. In fact, the decree specifically mentions that the jurisdic- 
tion conceded is personal both in the internal forum and in the 
external forum. Some items of power in the jurisdiction of the 
military Vicar seen to be the same as found in the jurisdiction of 
the local Ordinary but, at least, one of these items is the subject 
of a separate decree. This is the concession of licitly and validly 
hearing the confessions of all, military personnel or not, who ap- 
proach the Sacrament of Penance in military posts. This power 
was requested by the military Vicar of Canada, His Excellency, the 
Most Reverend Maurice Roy, Archbishop of Quebec. The fact that 
a decree was necessary to establish this power seems to indicate 
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that the jurisdictional power of the military Vicar should not be 
considered as equivalent to the jurisdiction of the local Ordinary. 

However, the canonical institute involved is new and until the 
Holy See decides upon the proper category of power or until ca- 
nonical jurisprudence establishes the institute beyond controversy, 
the author’s opinion can be maintained. 

The bibliography is fair. Some fundamental treatises on facul- 
ties and privileges are not included. The index is a general one and 
indiscriminately includes things, documents and names. 


ZUM RECHT DES ORDENSVERTRAGES. von Dr. Gerhard 
Miller. Ferdinand Schéningh Paderborn, 1956. Pp. 64. 
Preis 6.50. 


The employment of religious communities to perform their neces- 
sary services in institutions not owned by them should be the sub- 
ject of clear-cut and definite contracts. It is, therefore, with 
pleasure that the reviewer suggests the reading of this monograph. 

Every one knows the difficulties which can arise from disputes 
over the meaning of terms in a contract of this kind. Institutions 
of every type which are staffed by religious but not owned by them 
are more and more coming into existence today. Both canon and 
civil law have their importance here. This monograph is concerned 
with hospitals, etc. but the same fundamental care should delineate 
the duties, compensation and, specifically, the rights and obligations 
of employer and employees in every contract of this kind. Noth- 
ing should be left to current good will. 

The author discusses his subject with force and clarity. A 
practical chapter, printed as an appendix, contains several for- 
mulae which should be studied. 

The bibliography is entire satisfactory and it is divided into the 
various types of publications and manuscripts. There is no index. 
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KLOSTER IN NICHTEIGENEN ANSTALTEN. von Alfons 
Fehringer. Ferdinand Schéningh Paderborn, 1956. Pp. 59. 
Preis br. 6.50. 


This monograph is an excellent example of research produced by 
the post-war Universities in Germany. The subject is the interest- 
ing one of religious and religious institutions. 

The general practice for centuries has been the basic stability of 
religious in reference to their place of residence. This, of course, 
allows for such movement as necessity, expansion or the will of the 
Superior may demand. It is a matter of history when the idea of 
religious in an institution of their own came into being. 

The author of this monograph considers first the elements of the 
technically religious life and then proceeds carefully to indicate 
the various steps toward implementation and development of his 
thesis. 

The bibliography is short but sufficient. There is no index but 
considering the brief treatment of the subject the table of contents 
serves adequately. 

Epwarp ROELKER 


Chronicle 


GENERAL 


Bishop Francis Hyland, former Auxiliary Bishop of Savannah-Atlanta, has 
been named the first Bishop of the new Diocese of Atlanta. Archbishop 
O’Hara, Apostolic Delegate to Great Britain, continues as Bishop of Savannah. 
The installation date for the new Bishop of Atlanta has been set for No- 
vember 8. 


* * * * * 
Archbishop John F. Noll, D.D., of Fort Wayne, died on July 31. 
* * * * * 


A new Byzantine Rite Exarchate has been created in Stamford, Conn. 
Bishop Ambrose Senyshyn, O.S.B.M., has been named the Exarch. 
* * * * * 


The Rev. James Van der Veldt, O.F.M., of The Catholic University of 
America, conducted a counselling seminar for naval chaplains in the 11th 
Naval District at San Diego in two sessions during the month of August. 

* * * * * 

Bishop J. Byrne was installed as the fifth Ordinary of the Boise Diocese on 
August 29. 

* * * * * 

The Very Rev. Raymond Hunt, O.M.I., Provincial of the Eastern Province 
of the Oblates of Mary Immaculate, has announced the transfer of the Pro- 
vincial House from Washington, D.C., to Boston, because of the increased 
number of students in the Washington house. 

* * * * * 

The 18th annual meeting of the Canon Law Society of America is to be held 

in October at the Claridge Hotel, Atlantic City, N. J. 
* * * * * 


Two new dioceses, Jefferson City and Springfield-Cape Girardeau, have been 
established in Missouri with the relocation of ecclesiastical boundaries by the 
Pope. The Dioceses of Kansas City and St. Joseph have been united into 
one See. The bishops affected in the changes are: Archbishop Edwin V. 
O’Hara, former Bishop of Kansas City, is now Bishop of the new Diocese of 
Kansas City-St. Joseph; Bishop John Cody, former Coadjutor of the old St. 
Joseph Diocese is now Coadjutor of the Diocese of Kansas City-St. Joseph; 
Bishop Joseph Marling, former Auxiliary of Kansas City is now Bishop of the 
new Diocese of Jefferson City; Bishop Charles Helmsing, former Auxiliary of 
St. Louis, is now Bishop of Springfield-Cape Girardeau; and Bishop LeBlond, 
former Bishop of St. Joseph, has resigned his See, 

* * * * * 
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Archbishop O’Hara died on September 11. He is succeeded in the See of 

Kansas City-St. Joseph by the Coadjutor, the Most Rev. John Cody. 
* * * * * 

The Most Rev. John Boccella, T.O.R., Minister General of the Third Order 
Regular of St. Francis, arrived in the United States for a visitation of the 
American houses of the community. 

* * * * * 

The Very Rev. Mathias Faust, O.F.M., former Procurator General of the 
Franciscan Order, died in New York. 

* * * * * 


DIGNITIES 


Bishop-Elect Edward A. McGurkin is the seventh member of Maryknoll to 
be elected to the rank of the episcopacy. His See is in Tanganyika, Africa. 
October 3 has been set for the date of his consecration. 

* * * * * 

The Rt. Rev. Laurence A. Glenn of Washington has been named Auxiliary 
Bishop to Bishop Thomas A. Welch of Duluth. September 12 has been set as 
the date for his consecration. 

* * * * * 

The Very Rev. John Marr, O.P., Prior of the Dominican House in River 
Forest, Ill., has been elected Provincial of the St. Albert the Great Province 
of the Dominican Order. 

* * x * * 

The Very Rev. John L. Seary, O.S.A., has been elected Provincial of the 
Midwest Province of the Augustinian Fathers. 

* * * * * 

Bishop John J. Carberry, newly consecrated Coadjutor of Lafayette, Indi- 
ana, will be welcomed to the See city on August 22. 

* * * * * 

The Very Rev. Neil Parsons, C.P., was re-elected Provincial of the Western 
Province of the Passionist Fathers. 

# * ee * 

The Rev. Nicholas Persich, C.M., has been named Rector of Kenrick Semi- 
nary, succeeding the Rev. Thomas Cahill, C.M. 

* * * * * 

The Very Rev. John W. Comber, M.M., has been elected General of the 
Catholic Foreign Mission Society of America, succeeding Bishop Raymond 
Lane, M.M., in that post. 

* * * * * 

Two Byzantine Rite bishops have been named by Pope Pius XII. Bishop- 
Elect Joseph Schmondiuk has been named Auxiliary to Archbishop Boha- 
chevsky, Byzantine Rite Apostolic Exarch of Philadelphia. The date for his 
consecration has been set as November 8. Bishop-Elect Stephen Kocisko has 
been named Auxiliary to Bishop Elko, Apostolic Exarch of Pittsburgh. The 


date for his consecration is October 23. 
* * * * * 
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Archbishop Brady, Coadjutor to Archbishop Murray of St. Paul, was re- 
ceived in St. Paul Cathedral on August 21. 

* * * * * 

The Diocese of Reno observed its 25th Anniversary as a diocese with Bishop 
Robert Dwyer celebrating a Pontifical Mass on September 19. 

* * * * * 

Bishop George Ahr of Trenton named the Rt. Rev. Michael McCorriston 
Vicar General of the Trenton Diocese. 

* x * * * 

The Very Rev. Maur Burbach, O.S.B., has been named Rector of Concep- 
tion Seminary in Conception, Mo. 

* * * * * 

The Rev. Robert J. Hagarty of Chicago has been appointed to the staff of 
the Most Rev. Amleto G. Cicognani, Apostolic Delegate to the United States. 
* * * * * 

The Rev. Philip Hughes, English Historian, has become a permanent mem- 
ber of the Notre Dame University faculty. 

* * * * * 

The Rev. James Coleran, S.J., has been named Provincial Superior of the 
New England Province of the Jesuits. 

* * * * * 

Monsignor Thomas J. Grady, procurator at St. Mary of the Lake Seminary, 
Mundelein, Illinois, has been named director of the National Shrine of the 
Immaculate Conception, Washington, D. C. 

* * * * * 

Monsignor Hubert Cartwright of Philadelphia has been named Coadjutor 
with the right of succession to Bishop Fitzmaurice of Wilmington, Delaware. 
October 24 has been set as the date for his consecration. 

* * * * * 

The Rev. Leonard Fee, 8.M., has been named Superior of the Pacific Prov- 
ince of the Society of Mary. 

* * * * * 


The Rev. James Shannon of St. Paul has been appointed President of the 
College of St. Thomas and St. Thomas Military Academy by Archbishop 
Murray. 

* * * * * 

The Rev. Laurence O’Neill, S.J., has been named Provincial of the New 
Orleans Province of the Jesuits. 

* * * * * 


Monsignor John K. Ryan, Professor of Philosophy at The Catholic Uni- 
versity of America, has been named Acting Dean of the School of Philosophy, 
a post left vacant by the retirement of the Very Rev. Ignatius Smith, O.P. 


Romagvs W. O’Brien, O.Carm. 
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